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CHAP, h 

I T is Itwful for a perfon to appoint another his agent, for the fet- A perron may 
tlemcnt in his behalf of every contra6t which he might have pciint ano^thcr 
lawfully concluded himlelf, fuch as jet/e, fnarriage^ and fo forth; be- 
VoL. III. B caufc, 
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h^ir, in an- 


tnd for the 
management 
of JuitSt 
or criminal 
froftcuiicm ; 
or for the 
payment or 
cvn^tion of 
all rlglit.5 
ClCOpt ft- 
taiiLitiOn or 
fuutjhmtnt. 


A. 


caiife, as an Individual is fometimes prevented froma£l]ng in his own 
pcrfoti, in confequence of accidental circumftances, (luch as (icknefs, 
or the like,) he is therefore admitted, of necelhty, to appoint another 
his agent, in order that that perfon may expedite his wants by means of 
the powers which he derives from fuch appointment. It is, moreover, 
related in the Saheeh, that th<55iprophet appointed Hakecm-Bin- 
Khirdin his agent for purchafe, in order that he might buy for him a 
camel to fwrificc; — and likewhc, that he appointed 
his agent for marriage, that he miglit conclude a marriage betwixt his 
mother and the prophet. 

It is lawful for a perfon to appoint another his agent for the ma- 
nagement of a fuit relative to any rights whatever, (even to corpoi al 
punilhment or retaliation,) for the reafons already alleged ; and alfo, 
becaufe every perfon is not himfelf capable of managing a buiinel's of 
this nature. — It is moreover recorded, in the JVa/’/ Saheeh, that Ake 
appointed Akecl his agent for the management of his fuits, and that 
when Akeel became old he dilmifled him, and appointed Abdoola-Tiin~ 
ydfr.~—\\\ the lame manner, alfo, it is lawful to appoint an agent for 
thc payment of rights, or the exadion of them : excepting, lu)w- 
cver, in cafes of punijhment or retaliation, the appointment of an agent 
in which (as if an agent were appointed to exadl: thole in the abfence 
of his principal) is invalid ; becaufe punilhment or retaliation are re- 
mitted in the exiftence of a doubt ; and the abfence of the principal 
creates a doubt ; nay, the forgivenefs of the profccutor is probable in 
i'ubh a circumftance, for this rcafon, that it is praifeworthy and laud- 
able io pardon: contrary to where the 'witnefes only are abfent [from 
the execution,] as their »o»-retra61;ation is moft probable : and con- 
trary, alfo, to where the profecutor is prefent, as in this cafe there is 
no apprehenfion of his havingyor^/r’*7/. « . 

Objection. — In cafe of the prefence of the principal, i#hat necef- 
fity exifts for the appointment of an agent ? 

Reply. — Even in fuch cafe there may be a neceffity for the ap- 
point mint 
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pi)intment of an a 3 ,cnt ; hccaufc, as (.'vei'v pcr'''on is in’t porU\‘!lv ac- 
quainted with Ihe mode of exafting thole rigiita, it follow,', tli.it if ‘J k 
principal were debarred from the arpoiutment of an agent, tl\ doia 
of exaction might be alto ’-ethcr clokd. 

— What is here advanced i-. aeeonhng to iL'UCiJti. — /Irjo 7b' /.//'al!i 
that agency for the cn:abliilim.:!)t of corpora! punilhnvaU or retaliUi<ci ' 
(as if the agent Ihould produce the w ituc lii ..) is not lawful — 'I'lu. i pinion 
ofA/o/6<:7w;«c</coincides with that of [Jat/c. f/. — Some, however, maiiU liiv 
that he agrees with Yoofuf. — Others, again, lay that thi-. dilagrce- 

ment fublilts only ia cafe of the abfcnce of the coallituent, and not in 
cafe of his prefence for , in thiscafe^, the agency is legal, according to <dl; 
becaufe the words of an agent in the prefence of his conllituent refer 
entirely to the latter. — The argument of Aboo Voof f wpow this point 
is, that the appointment of an agent is the creation of a ileputy, in 
which there is always rooiti for doubt refpeding the deputation ; and 
as, in criminal profccutions, every doubt mufl be avoided, it follows 
that the appointment of an agent for profecution is invalid, in the limic 
manner as for the exadion of punifluncnt; and that it cannot be ad- 
mitted ; in the fame manner as evidence to evidence, relpeffing the 
profecution, is not admitted. — The argument of Haneefa is, that pro- 
lecution is merely a condition of the exa£l;ion of the right ; becaufe the 
necelfity of the punifliment is founded, not upon the profecution^ but 
upon the criminality, which is rendered manifeft by the evidence 
of the witnefles : and hence agency is admitted in this cafe, in the fame 
manner as in that of other rights. — A llmilar difagreement fublilbs 
with refpeft to the cafe of a man againft whom an aftion inducii'g 
corporal punifliment or retaliation lies, and who appoints an agent for 

the management of his defence The doftrine of Haneefa, however, 

is preferred in this inflance, becaufe tlie agent may make replies and re- 
joinders ; and the doubt wtih refpeef to deputation (as before mentioned) 
does not prevent this. — If, however, the agent Ihould make a con- 


A perfon un- 
dcraccufatioii 
may employ 
an ;igt*nt to 
condud his 
defence. 


In other words, for condu^ilnf a cnmlnal profaution. 
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feflloti, it is riot to be admitted agamfl his conftituent, becaule there 
exifts a doubt of his having been authorifed by his conftituent to make 
I'uch confeflion. 


^ -i v'^ntcan- 
't ' ap- 

-d to 

' 1 V ,gc a fuU 
\ '1. the 
ilif’ucntbc 
/it A , or ab/cntf 


It is not lawful, according to Hatteefa, to appoint an agent for 
the management of a caufe, unlefs with the confent of the adv'crlary ; 
excepting where the conftituent is ftek, — or diftant three days journey, 
or further, from the place. — The two difciplcs maintain that ftich 
agency is lawful without the confent of the adverfary ; and Shafe'i is 
alfo of the fame opinion. This difagreement does not relate to the 
legality of the agency itfelf, but to the neceftity which operates upon 
the adverfary to anfwer to an agent to whofe appointment he has ijot 
aftented ; yJhoo Hancefa being of opinion that he is not under fuch ne- 
ceffity; and the two difciplcs thinking othervvife.— -The argument of 
the two difciplcs is that the appointment of an agent is the aft of an 
individual in regard to a right purely hh oivn ; and therefore ought not 
to depend on the confent of another in the prefent iiiftance, any more 
than in a cafe of exacting payment of debt. — Hanei’fa, on the other 
hand, ;irgues that the conftituent is himfclf under the ncccftlty of 
giving an anfwer, and muft attend in cafe the magiftrate fttould fum- 
mon him : how individuals differ with rcfpefl to their capacity of 
managing fuits; — ^If, therefore, it w'crc admitted that the appoint- 
ment of an agent is abfolute with relpcct to the adverfary, this would 
be injurious to the adverfary ; — hence the validity of the appointment 
muft be fufpended on his confent ; — in the fame manner as where a 
pKrtnerfhip Have is made a MokAt ’ib by one of the partners, in which 
cafe it remains with the other partner to confirm the contract of A7- 
or to break it as he pleafes; for, although the aft of the firft 
proprietor related purely to his own property, yet as the carrying of it 
into execution muft have injured the right of the other, the validity 
of it is therefore fufpended on his confent ; and fb alfo in the cafe in 
queftion. — It is otherwlfc w'here the perfon is ftek or ahjhii, for in 
this cafe his appointment of an agent is valid without the confent of 

the 
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the adverfary, fince he cannot himfelf be compelled to appear under 
fuch circumftances. — It is to be obferved that in the fame manner as 
Hancefa holds the appointment, in this particular, of an agent by an 
abfent perfon to be valid, fo alfo does he hold the appoin^^ment by one 
who is immediately about to travel. 

A WOMAN who remains in privacy, and is not accullorncd to go 
to the court of the Kazee, ought (according to ^/)oo Beiir) to appoint 
an agent for the management of her caufc; and acquiefcence is in- 
cumbent on her adverfary.— This doifbrinc has been adopted by our 
modern lawyers ; and decrees are palled accordingly. 

The validity of agency, in any biifinefs, refts upon two condi- 
tions that the conftituent be himfelf legally empowered to 

perform the bufinefs fbr the execution of which he has appointed an- 
other : (for, as the agent derives his competency from the conflituent, 
it is nocefiary that the conflituent Ihould himfelf be competent, before 
he confer the capacity on another ;)—seconi)T-y, that the agent he of 
found underflanding, in fuch a degree as may enable him to know 
and execute the bufinefs to which he has been appointed. — If, there- 
fore, a perfon appoint a or an idiot his agent, it is invalid; 

whereas, if a freeman, who is adult anil of found judgment^ appoint 
his fellow* his agent, — or, if a privileged flavc appoint his fellow his 
a o^nt, — it is valid. 

If a perfon appoint an infant who underllands purchafe and lale, or 
a Mahjodr (ov inhibited) (lave, to be his agent, it is in cither cafe valid. 
The lights of the contract:,' however, do not appertain to them but to 
their confituent . — The reafon of the validity of the appointment is that 
the infant is capable of explanation ; and therefore his aft is held to be 
valid, when done with the pcrmilfiou of his guardian and the fuve 


or aho\t f% 
irai ii. 
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is capable of acting, and ks, the maftcr of his adions when they relate 
to himfelf, though not if they relate to his mailer'; but agency for 
another does not relate to his inafter. The appointment of the^infiint 
or flave, therefore, is valid.— They arc neither of them, however, 
capable of performing jhc obligations of the contrad : — the infant, bc- 
caufc'of his want of competency ; — and the jlave, becaule it would 
interfere with the rights of his mailer; — the perfonnance of the con- 
trad, therefore, rolls with the conllituent.— It is related as an opinion 
of ^Ihoo Toofaf that if an infant, or a flave, as above ddcribed, fliould 
make a file, and the purchaler, being ignorant of their fituation, 
Ihould afterwards be infonneff of it, in that calc tit is in his option to 
annul the cQiitrad, — becaulc having concluded the bargain on a fup- 
polition that they were competent to fulfil the rights of it, and being 
afterwards informed that the rights of the contrad did not reft with 
them, he becomes of confequence entitled to annul it in the fame 
manner as if he had difeovered a defed in the fubjed of it. 

The contrads concluded by agents are of two kinds. — First, 
fuch as the agent refers to himfelf; and which do not depend, in any 
degree, on the conllituent; as in the cafes oi fale or hire, which re- 
late to the agent and not to the conflituent. — {Shafei maintains that the 
rights of fale appertain to the conflituent', becaufe the rights of a con- 
trad of fale are dependants of the ejjehls ot it ; and as the effeSf, 
namely, right of property, appertains to the conllituent, fo in the 
fame manner its dependant alfo appertains to him : an agent for fale, 
therefore, is the lame as a mejfenger, or an agent for marriage. — The 
arguments of our dodors are that an agent is the contradiiig party, 
both in reality and in effeB: — in reality, becaufe the contrad is formed 
by fpeech, and the fpccch of the agent is authentic becaufe he is a 
man : and in efe^, becaufe, being himfelf competent, there is no 
neceflity for the reference of the rights of the contrad to the conlli- 
tuent; whereas, if he were mciely z mejfenger, he would not be ex- 
empt from the nccelTity of referring the rights of the contrad to the 

conllituent, 
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coiiuiJ'.iCiit, as is the cafe with a meflcnger.— Now lince fueh is the 
nature of agenC}', it follows that an a^etn i® as a principal 

in regard to the rights of the coutraift; and hence AWoorrr, in the 
treatife which bears his name, lays “ an agent for I'ale delivers tlie 
“ goods and takes poircllion of the purchafe money, and is liable to 
“ be fued for any defcift in the fabjed of the fale ; — and, on the other 
hand, “ an agent for purchafe receives the goods, and delivers the 
“ price, and may fue the feller for any defed in the goods;” — becaulc 
all thefe are conlidered as the rights of fale. The conftituent, more- 
over, is the proprietor of the thing purchafed through his agent, ab 
initio ; in the fame fttanner as v. hen a Have accepts a gift, or catclics 
game, or gathers -firc-wood ; in all which cales the m'after is proprietor 
of the gift, of the game, or of the firc-v/ofxl, ab Initio', that is to fiy, 
the pi operty is not held firfi: to .reft in the Have, and then to diift to 
him. — This dodrinc of the primary exigence of the right of property 
in the conftituent is approved: — contrary to Koorokhee, who main- 
tains that, in confcqueiice of the purchafe, the right of property rolls 
originally in the agent, and from him llfifts to the conllituent.) — 
Secondly, fuch as the agent refers the performance of to his confli- 
tuent, and in which he has an immediate intcreft; fuch marriage, 
Khoola, or compofition for wilful murder ; in all which cafes, the 
rights appertain to the conjlituent and not to the Hence no de- 

mand can be made on the hulband’s agent for the dower ; nor can the 
wife's agent be required to deliver over the dower to her hulband ; 
for in thefe cafes the agent is a mere mejfinger, and is not exempt 
from the neceffity of referring the performance to his conllituent ; for 
if the agent, in the cafe of marriage, were to refer the performance to 
himfelf, it would become his marriage, and not that of the conjlituent', 
(whence the neceffity for confidering him as a mere mejjenger .') — 
The reafon of this is, that as none of thefe contrads are of a nature to 
admit of the agent firft ading in them as a principal, he is therefore ob- 
liged to refer them to the conllituent, and to ad himfelf as a mere nwj- 
/r;;^rr.— Manwmiffiion for a compenfation, contrads of Kitdbat, and 

compolitions 
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compofitions after denial^ are all of the fecond clafs. — With regard to 
compontion. anef tiCK,lZ''^ltdgment, it is. of. the firft clafs, as partaking of 
the nature of fale. — An agent for the delivery of a gift, or of charity, 
or for the reftitution of a depofit, as being a mere announcer, is the 
fame as a mejfcnger. The cafe is alfo the fame with regard to an agent 
for the execution of loans or pledges; becaufe the effe6i of thefe 
(namely, the right of property) is eftabliflied by means of the feizin 
of the thing given or bellowed in charity, and fo on ; — and as the 
thing, in thefe cafes, belonged to the conllituent and Ihifts to the donee 
or the other in confequence of the feizin, the agent, being as it were 
a mere Jlranger to tlie thing, cannot be confidcrcd as a principal, but 
mull be regarded merely as an explainer or a inejfenger . — It is other- 
wife iw fale, becaufe the edecl of fale is ellablilhcd by fpeech, and the 
agent is the fpcaker. — In the fame maiyier, alfo, as an agent in the 
above cafes of executing gifts, &c. is a mere mcjjenger, fo is an 
agent appointed by the petitioner, (or perfon to whom the gift, the 
charity, &c. is given.) The cale is the fame with refpeft to an 
agent for a contrad of co-partnerlhip or Mozdribat. With refped to 
an agent for the receipt of a loan, the appointment is null; infomuch 
that, if a perfon, in virtue of fuch appointment, Ihould receive a loan, 
and take poflelfion of it, he, and not the conflituent, would be the 
proprietor of it. It is otherwife with refpeft to a mejjenger; for the 
receipt of a loan by a mefl'enger is lawful. 

If a conflituent, in the cafe of having 'fold*, goods through his 
"^agent. Ihould demand payment of the price fmm the purchafer, the 
purchafer may lawfully refufe to comply; becaufe, with refpea to 
the conti ad or its rights, the conllituent is as a Jlranger, fince the 
rights of the contrad appertain to the.contrading party. If, how- 
ever, the purchafer pay the price to the conllituent, it is lawful; nor 
is the agent afterwards entitled to demand it from hirti, lince he has 
paid it to the conllituent, to whom it of right bclongel:-^but if the 
agent perfill in demanding it from him, then let hin^kc it back 

fiohj 
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from the conftituent and pay it to the agent, and let the agent give 
it to the conftituent ; a mode in which there is evidently no ad- 
vantage to any. — It is to be obferved that as the right belongs to the 
conftituent, the purchafer may, in cafe of the conftituent being in- 
debted to him, deduft the debt from the price. If, however, the 
conftituent and agent be both indebted to him, he is only entitled to 
deduct from the price the debt of the confUtuent. — If, on the other 
hand, the agent only be indebted to him, he is at liberty (according 
to Haneefa and Mohammed') to dedutft it from the price ; becaufe the 
agent (as they hold) may, if he pleafe, exempt the purchafer en- 
tirely from the payfnent. In either cafe, however, (that is, whether 
the purchafer make a deduction on account of the debt due by the 
agent, or whether the agent exempt him entirely,) the agent is re- 
i'ponfible for the whole to his conftituent. 


CHAP. II. 

Of Agency for Pur chafe and Sale, 


SEC T. I. 

Of Agency for Purchasiv. 

W^HEN*a perfon appoints another' his agent for purchafing feme 
indefinite thing, it is neceflary thdt he 'explain the kind and qua- 
lity of the thing, or the kind and price of it in order that the agent 
VoL. III. C- may 
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may know the nature of the a£l for which he has been^ appointed, and 
thence become capaWe of executing it. 

If, however, a perfon apjxwnt another m abfolute agent, by fay- 
ing to him, “ purchaft for me whatever thing you njay judge advil'e- 
“ able,” in that cafe the explanation of th«’)hW, &c. is unneceflary, 
becaufc the conftituent, in this inftance, charges the agent with a 
diferetionary care of his intcrefts ; and whatever he may then purchaft 
is confidcred as in obedience to his order. — In faft, a fmall degree of 
uncertainty in agency (fuch as an uncertainty of the quality'} is of no 
conlequence, according to a favourable conftruitibn of the law ; be- 
caufc agency is founded on liberal principles ; and making an explana- 
tion of the quality an effential would be a reftraint upon it. 

If the conflituent, in the appointment of his agent, fhoiild ufe a 
word applicable to a variety of general kinds, fuch as animal, — or a 
word which ferves to exprefs a variety of meanings, fuch as Dtir *, — 
in this cafe the appointment of agency is invalid, even although the 
conftituent may have fpecified the amount of the price ; for articles of 
each kind may be purchafed for the fame price ; and it is not knowix 
which kind the conftituent wiftxes. — Hence the agency in this cafe, 
on account of the great degree of uncertainty, becomes impracticable. 
If, alfo, the u’ord ufed be applicable to a variety of fpecies, the agency 
is invalid, unlcfs the conftituent fpdeify the price, or define the fpecics, 
^jxough he Ihould not mention the goodnefs or badnefs of the quality. 
If, however, he fpccify the price, or define the quality, the agency 
is valid, bccaufe the fpecification of the price leads to a knowledge of 
the fpecics ; and the mention of the fpecies leaves only the uncertainty 
of the quality, which is confidered a degree of uncertainty fo trifling 
as not to prevent the execution of the agency. Thus, if a perfon 
conftitute another his agent for the purchafe of “ a flave, whether 

* This word fignifics a htufe, zjiakt, and a variety of other meanings. 

“ male 
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“ male or femqle ''' the agency is invalid, becaufc “ a Have, whcthei 
“ male or female,” applies to a variety of fpccies. If, however, he 
explain the particular fpccies, (fuch as T'urk jh^ AbyJJintati^ Indian, or 
of a 7nixed Jefeent,') the appointment is valid. — In tlic fimc manner, 
allb, the appointment is valid where the price only is fpccified, becaufe 
in that cafe (as was before explained) a fnuiH degree only of uncer- 
tainly remains. — It is recorded in the yama Sagheer, that if a perfon 
•defire another to purchafe for him cloth., or an anmial*, or a houfe, the 
agency is invalid, becaufe of the great degree of uncertainty; as the term 
diiba (for inftance) means every animal that moves on the face of the 
earth, although, in*common acceptation, it fignify either a horfe, an afs, 
or a mule ; — in the fame manner, cloth is a generic term, applicable to a 
variety of fpecies from the fineft lilks to the coarfell Ihcet of cotton ; 
and the term houfe is applied to things which (with refpeft to fpecies) 
are confpicuoufly different from each other, from a variety of caults, 
fuch as 'neighbourhood, the abundaficc or paircity of rights and privi- 
leges, or the fituation in particular lanes or cities: from the great un- 
certainty in all thefe cafes, therefore, the agency is invalid ; but it be- unlrfs in cafe 
comes valid in cafe of an explanation of the price of the houfe, or the elpUnatlgr. 
fpccies of the cloth or animai. 


If a perfon give another a hundred dirms, and fay to him “ buy A power to 
for me, with thefe dirms, foodf in that cafe the won! food is con- ffenij' i/je-* 
flrucd to mean wheat, or tiie four of wheat, on a favourable con- p,^rchaf<-'^«f''' 
flrutflion. — Analogy would fuggeft the meaning to be my kind of fond 
wbate^'er, accorduig to the real import of the word. — 'I'hc rcafon i tfr , 

a more favourable conflrudlion, in this particular, is that the word 
tcMin [food,] when ufed in purchafe and fale, means (according to 
general cuftom,) wheat and the four of it ; and as general cu/lont mvil 
be preferred to mere the law, for that realbn, in all cafes of 

purchafe and fale, conftrues the word tdam [food] to mean wheat, or 
x\\o four of it. — Some have laid that if the conftituent, in this cafe, 
give many dirms, {ten, for inHance,) then the word food is conffrued to 

♦ Arab. Daha* 
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mtsxi wheat: if, on the other haad, he give for in 

ftance,) it is conftrued to mean bread made of wheat ; and if a middle 
number, (fuch as /even,')- it is conftrued to mean the flour of wheat. 

If an agent, after. purchale, difcovfir a defed in the goods, he 
may then return them to the feller ; becaufe the reje(ftion of the fub- 
jed of file on account of a defe£t is <jne of the rights of a contrad of 
file ; and the agent, as being one of the contraBing parties, is entitled 
to all the rights of the contradl.— This, however, is only where the 
agent has not delivered over the goods to his conftituent ; for, after 
that, he cannot return it to the feller unlcfs by pewniftion of the con- 
ftitnent; becaufe, after delivering the goods bought to his conftituent, 
his agency ecafes ; and alfo, becaufc, if he were then permitted to 
return the goods to the feller without the confent of the conftituent, 
the feizin made by the conftituent in his own behalf would be fet at 
nought. — (It is to be obferved that as, preuious to the delivery of the 
goods to the conftituent, the rights of the contrail reft with the agent, 
and ccafe and expire after the delivery, it follows that if a perfon claim 
his right of Shafl'a* in a houfe purchafed by an agent, he has aVight 
to fuc the agent previous to the delivery of the houfe to his conftituent; 
but after the delivery no action would lie againft the agent.) 

Ik a perfon appoint an agent for executing a contradl: of Sirf or 
Sillini-]' it is valid; becaufe the conftituent being himftlf competent 
to thcle contrails may lawfully (on the principles already explained) 
empower another to execute them on his behalf. It is to be obferved, 
however, that the Silllm here mentioned means a purchafe by way of 
Sillim (or advance,) and not a fale by that mode; becaufe, if a fale of 
that nature were allowed by agency, it would neceffarily follow that 


• A right of neighbourhood, which give* the neighbour a privilege of re-emption. —It 
IS fully treated of under the head of Shaffa. 

t See Saks. 
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the agent mufl himlclf become Ikible for a particular article in lieu of .a 


price which he has not received. — It is likevvife to be obferveJ that if,, 
in either of thefe cafes, (that is, either the contrad of SiHhn Or S'n J\) 
the agent (who is the buyer) be feparated from tlic leller, — previous 
to his feizin of the goods, in the cale of or, to the mutual 

feizin of the article of exchange in cafe of the SIrf, — the contract be- 
comes iiuin bccaufc the agent being a party, his leparation from the 
other party previous to the feizin is the caufe of annulment of both 
contraifls: (contrary to where the conAituent is feparated- from the 
fcilcr before the feizin; bccaufc not being himfelf a party, his fepara- 
tion is of no confequ^-ncc.) — Since, therefore, the agent is a party ^ it 
follows that his feizin and delivery are valid, although he be one to 
whom the rights of a contraft cannot appertain, (fuchas zfs. inf ant ox 
an inhibited fave.) It is difFerent with regard to a mejfengcr \x\ a con- 
traift of Sillim or Sir/', for his feizin is not valid, as his fundion relates 
to the contrabl and not the feizin ; becaufc a meAenger merely delivers 
the fpccch of his employer to another ; and feizin is no way conneiAed 
with fpccch. Moreover, a fpccch delivered by a meAenger refers it- 
f'clf to the dictator of the incAagc ; a meAenger is, therefore, not con- 
fidered as a party ; and hence, his feizin, as being the feizin of a 
f ranger, is not valid. 


# 


'i 


If an agent for purchafe pay the price of the goods from his own 
property, and obtain poAelFion of them, he is entitled to repayment 
from his conAituent, for two rcafons. — First, he Aands as a fel- 
ler, and the conAituent as a purchafer', bccaufc a virtual exchange* 
is eAablifhed between them ; (whence it is that if an agent and his 
conAituent difagrcc, with rclped to the price, an oath is tendered to 
both, as holds in all iTiutual exchanges of property for property ; and 
the conAituent may alfo return the thing purchafed to the agent, on 
account of any defed :,) — when, therefore, the thing purchafed is duly 
delivered to the conAituent by the agent, the agent is entitled to take 
from him the price he may have given for it: — ^secondly, as the 


An ajicnt, 

payiiiir fur 
goods vvilh 
his Oi\n 
money, is cii 
titled to re- 
pay rntmt 
from liis con 
diluent. 



AGENCY. 


Book XXIII. 


rights of the contra£l appertain to the agent, and as the conftituent is 
informed of this, it follows that he gives his confent to the agent’s 
payment of the price from his own .property.^ If, therefore, the 
goods be loft in the hands of the agent, and he thould not previoufly 
have made a detentior\ in his own behalf of thofe goods from his con- 
ftituent, the lofs in that cafe falls upon the conftituent, and he be- 
comes liable for the price to the agent ; becaufe the feizin of the agent, 
fo long as he makes no formal detention of the purchafe from his con- 
ftituent, ftands as the feizin of the conftituent ; and therefore he is 
held to have been virtually poflefled of the goods whilft the lofs took 
place. j * 


Anagentni.ny 
detain froiu 
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ent what he 
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An agent is entitled to detain from his conftituent any purchafe 
he may have made on his account, until he be paid the price by him, 
according to what was before faid, that the ;igent ftands as the feller, 
and the conftituent as the purchafer. — Ziffer maintains that the agent 
is not entitled to detain the purchafe, as the conftituent has already 
made feizin of it; becaufe, as the feizin of the agent is, virtually, the 
leizin of the conftituent, it is confequently the liime as if the agent 
had aftually delivered them over to him; the agent’s right of deten- 
tion, therefore, (in latisfadion of his claim to payment of the price,) 
ccafes, in the lame ma.naer as in cafe of his* adlual delivery of them. 
'Our dodtors, on the other hand, argue that the delivery of the goods 
to the conftituent (on the principle of the feizin of the agent being the 
feizin of the conftituent) is a matter of ncceftity ; bq^ does not imply 
any confent on the pa'rt of the agent to the relinquilhment of his 
right of detention. — The feizin of the agent, moreover, is not the 
•aliual (tizm of the conftituent ; but is rather fufpended. — If, there- 
fore, the agent Ihould not detain the goods from his conftituent, his 
leizin ftands as the feizin of his conftituentq but if he detain them,' 
his feizin is then confidered as oli his own behalf. 


Ilf 
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Ik, ia the c^fe before ftated, the agent detain the purchafe from 
his coiiftituent, and it perifli in his hands, he is anfwerable, according 
to yiboo Toofqf, in the lame manner as for a pledge*. — MohammedX^, of 
opinion that lie is anfwerable in the lame degree as when goods, the 
liibjed of a fale, decay, or arc loft, in tlie Ivands of the feller, in 
which cafe the refponlibility is for the^r/Ve, not for the value', — that 
is, the purchafer is exempted from the payment of the price', — and 
Inch is alfo the doctrine of Haneefa, — Ziffer, on the contrary, is of 
opinion, that refponfibility attaches in the fame degree as in a cafe of 
ufurpation -f ; as the detention has been made without any right. — ' 
'I'hc argument of Hhneefa and Mohammed is that the agent ftands as 
the feller of the article in queftion to the conftituent, and detains it 
from him in order that he may exa<ft payment for it ; and conlc- 
quently that the conftituent ftands acquitted of the price on the decay 
or deftrudfion of the article in the hands of the agent. — The realbning 
of jdboo Toofafh that the thing in queftion, in the hands of the agent, 
was not at JirJl a fubje«ft of refponlibility, but became fo in confe- 
quence of detention with a view to latisfa£lion for the price; and the 
fame is the aiftual property of a pledge : — contrary to a purchafe ; as 
that is a fubjefi of refponlibility in the hands of the feller from the frji, 
and not becaufe of detention for the price. A contraft of fale, more- 
over, is cancelled in confcquence of the lofs of the fubjc£l of it ; but in 
the cafe in queftion, the original contrail between the agent and feller 
IS not annulled . — Haneefa and Mohammed, however, maintain that 
though the original contraft of fale be not annulled, yet the contradb ^ 
which virtually fubfifts between the agent and conftituent is annulled, 
in the fame manner as if the conftituent were to return the goods to 
the agent on the difeovery of a defed. 
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* That is, not at the rate of the ijiimated pricty but of the a£lual valut* 
+ That is, at the rate of the full value^ whatever that may be. 
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If a perfon appoint another his agent for the ,.piirchafc of tea 
rrfl/s* of flcHi for one dirm, and the agent purchafe twenty rails, for 
one <///■;«, of that kind of flcfh which is fold at the rate of ten rath 
for one dirm^ in that cafe (according to Haneefa) it is incumbent on 
the conifituent to take oidy ten rath for half a dirm. The two 
difciples maintain that it is incumbent on him to take the twenty rath 
for one //'m. In fome copies of Kadooree it is written that Mohammed 
coincided in opinion with Hancefa, and that his doftrine in the Mab- 
foot is not incompatible with it, he having only obferved there, that 
“ the conftituent ouqht to take ten rails for a half dinn." — The ar- 
gument of jiboo 7'oofafh that the conflitlient ordered the agent to ex- 
pend his dirm in the purchal'e of flclh, under a conception of the price 
being at the rate of ten rails ^ex dirm: when, therefore, the agent 
purchafed twenty rath for the dirm, as he appears to purchale them 
on account of his conftituent, he is confcquently entitled to take the 
whole; in the fame manner as where a perfon empowers another to 
fell his Have fora thoufand dirms, and the agent obtains fwo thoufand ; 
in which cafe the conftituent is entitled to the whole of the fum I'o 
obtained. — The argument of Haneefa is that the conftituent having 
exprefsly enjoined the purchafe of ten rath, it follows that the excefs 
muft be confidered as having been purchafed by the agent on account 
himfe If , — and for which he muft accordingly pay the price: — con- 
trary to where an agent, being empowered to fell a Have for a thou- 
find dirms, obtains two thoufand for him ; becaufe, in this cafe, the 
^excels being in exchange for the property of the conftituent, is'eon- 
fequently his right. — If, however, the agent were to purchafe for one 
dirm twenty rath of flefh of that kind which is fold at the rate of 
twenty rath per dirm, the purchafe (in the opinion of all our dodors) 
is made by the agent for himfelf ; becaufe the objevft of the confti- 
tuent was evidently fat meat, and that obje(5l: has not been here 
obtained. 


* A rail is about one pound, Troy weight. 


If 



ChaKIiI- agency. 

If a perfon appoint another his agent to purchafe f(^r him fomc 
fpecific article, in that cafe the agent is not entitled to purchafe the 
article ior hhnf elf \ becaufe this is a breach of the trufl repofed in 
him by his conftituent ; and allb, becaufe it is a difiniffiou of himfelf 
from his appointment, which he is not (in the opinion of fomc) em- 
powered to do, unlefs in the prefence of his conftituent. — If, how- 
ever, the conftituent fhould have fpccified the price of the article, 
and the agent purchafe it for a price of a different fpecies from 
that mentioned by the conftituent; or if, the conftituent not having 
fpecified the price, the agent purchafe the article, not for 
but for fomething*eftimablc by weight or meafurement of capacity; 
or, laftly, if the agent appoint another agent, and that fccoiulary 
agent purchafe the article in the abfcnce of the primary agent ; in 
all thefc cafes the purchafe is held to have been made on behalf of the 
agent himfelf, and not of his conftituent, becaufe of the deviation 
from his conftituent ’s orders.—^If, on the other hand, the fecondarv 
agent conclude the bargain in the prcfcnce of the primary agent, the 
purchafe is in that cafe confidered as made for the conftituent, becaufe 
the wifdom and judgment of the primary agent is held (in confequcncc 
of his prefence) to have been exerted; and hence there is no deviation 
from the orders of his conftituent. 

If a perfon appoint another to purchafe for him an indefinite flavc, 
and the agent accordingly purchafe a flave ; in that cafe the Have be- 
longs to the agent himfelf*, unlefs he declare I intended the pur- 

chafe for my conftituent,” — or unlefs he make the purchafe with 
the conftituent’s property. — The compiler of the HedCiya remarks 
that this cafe may occur in various fhapes- — First, where the agent 
refers the contrail to his conftituent^s money, as if he fliould lay with 
“ this thouland dirtns (meaning thole of his conftituent) I have pur- 

♦ That is, the agent i$ conddered as having made the purchafe on his own account, 
and confequently muft pay the price 6ut of his own property* 
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“ chafed this flave;” in which cafe the flave goes to the couftituent. 
(This is the cafe which is meant by the above expreffion “ or unlel's 
“ he make the purchafe with the conftituent’s property for that 
does not mean “ that he fhall firft make the purchafe for a thoufand 
“ Jirms, generally^ and then pay it from the property of his confti- 
“ tuent.”) — Secondly, where the agent refers the contraft to his 
money; in which cafe, the flave, for evident reafons, belongs 
to the agent himfclf, fince he has referred the contrafl to his 
oiew property. — Thirdly, where the agent refers X.o money in gene- 
ral ; in which cafe the purchafe is made either for himlelf or his 
conftituent, as he may have refolvcd in his mind at the time; — 
bccaufe the' agent, in a cafe of the prefent dclcription, is ?t full 
liberty either to make the purchafe for himfelf, or for his confti- 
tuent. If, therefore, the agent and conftituent dilagree, (the agent 
aHerting that he intended the purchafe for himfelf, and the conftituent 
declaring that he intended it for him^ then the payment of the price 
muft: determine; that is, the flave is adjudged to him from whofe pro- 
perty the price is paid. — If, on the other hand, it be admitted by both 
that no refolution was formed, Mohammed alleges the flave, in this 
cafe, to be the property of the agent’, becaufe of his being the con- 
tradling party, and alfo, becaufe of the probability there is that every 
one adfs for himfelf, unlcfs where it can be proved to the contrary, 
which the cafe in queftion docs not admit of. — jdboo Toofaf is alfo of 
opinion that the payment of the price ought to determine the right to 
the purchafe ; becaufe it ferves as a criterion to determine the adlion 
Gf the agent, which otherwife admits of two fuppofitions; and alfo, 
becaufe, if the purchafe were to be conlidered as made on account of 
the agent, notwithftanding his having paid the price from the pro- 
perty of the conftituent, it would follow that the agent is an ufurper. 
This coucluflon of Ahoo Toofaf, however, (that the agent would, 
under thefe circumftances, be an ufurper f) does not neceflarily fol- 
low : on the contrary, he cannot otherwife be confidered than as in 
the cafe where the parties difagree with refpedl to the intention’, which 
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we have already explained. — It is to be obfcrved that all the fevcral 
modes here deferibed apply equally to the appointment of an agent for 
the management of a contraft of Sillhn. 


If a perfon appoint another to purchafe for*him a Have for a thou- 
fand dirms^ and the agent afterwards inform him that he had ac- 
cordingly purchafed for him a flave for a thoufand dinns^ but that 
“ the flave had died in his pofliefRon,’’ — and the conftltucnt, on the 
other hand, aflert that ‘‘ he had purchafed the laid flave for bhnjclf y\\\\ 
not for — in this cafe the aflertionof the coaflituent, corrobo- 

rated by an oath, muft be credited.-— This, however, proce(?ds on a fup- 
pofition that the conftituent had not previoully delivered the fald thou- 
fand dirms to his agent for if he Ihould have given the thoufand 
dirmsj the declaration of the age7tt muft be credited; becaufe, in the 
former inftance, the agent gives information of his performance of an 
a£l which he is not now capable of carrying into full execution, (lince 
he cannot purchale a flave who is dead^') and his objed: is to get a 
thoufand dinns from the conftituent, who, on the other hand, denies 
his right ; and the word of a defendant is creditable before that of a 
plaintiff: and, in the latter inftance, the agent is a trujiee^ having 
the price in his hands as a depoJit\ and his objefl: being to obtaiti a re- 
Icafcment from his truft, his aflertion is therefore credited. — If, how- 
ever, the flave be actually alive at the time of the difagreement, the 
declaration of the agent muft be credited, (according to Hancefa and 
Mohammed^ whether the conftituent have delivered the price or not ; 
becaufe the agent gives information of his having performed an aA 
which he is capable at that inftant of carrying fully into execution, 
(fince it is in his power to pufchafe this flave, as he is living^^ and 
hence his word is not liable to fufpicion. — According to Haneefa^ in- 
. deed, if the conftituent fliould not have delivered the price, his affer- 
tion muft be credited, as the agent is in this cafe liable to the fufpi- 
cion of having firft: purchafed the flave on account of himjelj\ and af- 
ferting afterwards (on the difeovery of a defc<5l) that he has purchafed 

D 2 him 
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In a cafe of 
difpuic be- 
tween an 
agent and 
conrtituent 
rcfpe^ling the 
purchafe of a 
fpecific Have, 
the declara- 
tion of the 
n^tnt mu ft be 
credited. 


An agent, 
avowing his 
commiiiion, 
cannot after- 
wards retradl, 
unlefs the al- 
leged conlH- 
tuent deny the 
commidibn. 


him tor his conjl'ituent. It is other wife where he has already received 
the piirchafe-money, becaufe then he is confidered as a trujice of it, 
and his afl’ertion is credited, as it tends to procure him a releafement 
from his truft : — whereas, in the other cafe, he cannot be confidered 
as a trujlec^ tince the purchafe-money is not in his pofleffion. 

If a perfon defire his agent to purchafe for him a fpecific (lave, and 
they afterwards difagree during the life-time of the flave, (the confli- 
tuent aflerting that the agent had purchafed him for himfelf, and the 
agent declaring that he had purchafed him for his conjiituent^') in this 
cafe it is univerfally agreed that, whether the conftituont may have 
delivered to him the price or not, the afl'ertion of the agent mull be 
credited ; bccaufe the agent gives information of his performance of an 
a6t which he is at that moment capable of carrying fully into execu- 
tion; and allb, bccaufe he is not in this cafe liable to any fufpicion, 
liiice an agent for the purchale of a fpecific thing cannot purchafe that 
thing for himfelf in the ablence of his conflituent, for the rcafons al- 
ready explained : in oppofition to the cafe of an indefinite thing, (ac- 
cording to the dodtriue of Haneefa, as exhibited above.) 

If one perfon fay to another fell to me this flave in behalf 
“ of Omar., who is my conflituent;” and the flave be accordingly 
fold, and the agent afterwards deny that he had been authorifed 
to make the purchafe by Omar, and Otnar then appear, and affert 
4:hat he had defired the faid agent to purchafe the faid flave for him,— - 
in this cafe Omar is entitled to take the flave, becaufe the agent 
has himfelf acknowledged his agency on his behalf, and denial after 
acknowledgment is of no elfedl. — If, on the other hand, Omar fhould 
deny his having authorifed the purchafe, in that cafe he is not en- 
titled to take the flave, becaufe the acknowledgment of the agent 
is fet afide by the denial o? Omar. — But if, under thefe circum- 
flances, the purchafer fhould deliver the flave to Omar, it becomes 
then a contrail of fale, for which the original purchafer is refponfible, 

feeing 
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feeing that Omar lias purchafcd it from him after tlic mode of “Taata, 
that is by mutual gift, as when a perfon buys a tiling ior another 
without his authority and then delivers the faid thing to that other. — 
The do<Slrine of this cale thews that the delivery of a thing according 
to flic, fuffices to eftablifh a fale by "Taata or jnutual gift, even al- 
though the giving and receiving of the price Ihould not have taken 
place ; and it alfo thews that a fale by ‘I’aata in tilings of great or 
little value is eftablithed by the mutual confent of the parties. — This 
is the authentic doftrine in the cafe of fuch falcs. 

If a perton coftimitlion another to purchafe for him two fpe- 
cific (laves without mentioning the , price, and the agent pur- 
chafe one of them, it is valid ; for in this inftance the appointment 
of agency is valid, and does not reftrift the agent to purchafe both of 
the (laves by one contraeff, which is often impradlicable, becaufc ot 
the objeftion of the proprietor to include them both in one contratft. — 
The agent may therefore lawfully purchafe one out of two (lav'es, un- 
Icfs when he does it by deceit, as his agency authorifes him only to 
make ^ jujl purchafe, which precludes him from making a ikceitfnf 
one. — The dodrine in this cafe is univerfally agreed to. 

If a perfon defire another to purchafe him two particular (laves, 
without mentioning the price, and the agent purchafe one of thefe 
Haves, it is valid; becaufe the appointment of the agent, in this in- 
ftance, is general ; — (in other words, does not reftrid the agency to 
the purchafe of both (laves by one contraSli) and it feldom happens that*' 
two (laves are purchafed by one contrad, as a mafter feldom (ells two 
(laves by one contrad. It is lawful for the agent, therefore, to pur- 
chafe one of the two ; — (unlcfs, indeed, the purchafe be made at an 
evident dtjadvantage^ which would be contrary to the end of the ap- 
pointment.) 


Ik 
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If a perfon defire another to purchafe for him two fpecific flaves 
(who are fuppofed to be of equal value) for one thoufand dirms^ and 
the agent purchafe one of thefe flaves for five hundred dirms or lefs, 
it is valid, according to Haneefa. — If, however, he fhould purchafe 
him for viore than five, hundred dirms^ the contract is not binding on 
his confiituent. The reafon of this is that the conftituent, having op- 
pofed one thoufand dirms to the two flaves, who are equal in value, 
did of conlcquence intend that the agent fliould pay five hundred dirms 
for each. The agent, therefore, in paying five hundred dirms, con- 
forms cxadly to the orders of his conflituent; and although, in pay- 
ing lefs for him, he does deviate from his orders, yet this being a 
laudable deviation, in favour of his employer, is therefore binding. 
In purchafing him, on the other hand, for more than five hundred 
dirms, whether the excefs be great or fmall, he is guilty of a devia- 
tion fiom his orders unfavourable to the interefts of his employer, 
and which is therefore not allowed ; unlefs, indeed, the agent pur- 
chafe the other flave for the fum remaining to complete the thoufand 
dirms, before any litigation happen between him and his conftituent, 
for the former purchafe.— What is here advanced proceeds upon a fa- 
vourable conftruftion of the law. Analogy would fuggeft that the 
contra(ft, in this cafe, ought not to be binding on the conftituent, be- 
caufe of the deviation from his orders. — The reafon for a more favour- 
able conftrudlion, in this particular, is that the purchafe of the two 
flaves for one thoufand dirms (which is the exprefs object of the con- 
ftituent) is here obtained ; and that the limitation of their prices to 
«five hundred each, in an equal manner, is only an implied obje<ft, fince 
it requires to be eftablilhed by reafoning ; and an exprefs objefl is al- 
ways preferred to an implied one,— The two difciples maintain that if, 
in the cafe in queftion, the agent fhould have purchaled one of the 
two flaves for more than five hundred dirms t by a contraft difad vanta- 
geous only in a fmall degree, (which cannot always be avoided,) and 
the money remaining fuffice for the purchafe of the other flave, it is 

c valid j 
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valid ; becaufe the agency is abfolute, (that is to fay, is not rcftrided 
to the payment ‘of five hundred dirms for one Have,) although it be 
reftri^fed to a jujl and proper contrabJ, which that in queftion may bo 
confid'ered, as the difadvantage attending it is not great and obvioia . — 
It is, however, abfolutely neceflary that the fum remaining fufficc to 
purchafe tlie other Have, in order that the object of the conllituent 
(namely the purchafe of both for one thoufand dirms) be ob- 
tained. 


If a perfon defire another, who owes him one thoufand dirms, to An agent 
purchafe with it a fpccific flave, and the agent ad accordingly, it is rdcbrilu'c 
lawful; becaufc a I'pecification of the fubjed of fale amounts to a fpe- 
cification of the feller % and as a fpecification of the feller would have 
been lawful, (for reafons which will hereafter appear,) fo, in the .Ifpecificar- 
the fame manner, the Ipecificatiou of the fubje^ is alfo lawful. 


If a perlbn defire another, who is indebted to him one thoufand but if the ar- 
Jirms, to purchafe with it an indefinite flave ; and the debtor accord- fptdM.'and 
ingly purchafe a flave, and the flave die before the delivery of him to ptfifl'.^after 
the conflituent ; in that cafe the flave is held to have been the pro- the agent s 
perty of the agent. — If, on the other hand, he die after delivery to the is noT 
conflituent, he is then held to have been the property of the conflitu- hiiuidatcJ, 
cnt.-— This is the dodrine of Haneifa. — The two difciples allege that 
the property of the conflituent commences on the inftant of the agent 
obtaining pofleflion of the flave. — A fimilar difagreement fubfifls witli 
regard to the cafe of a creditor appointing his debtor to make a purchafe" 
with the debt, either by a contrad of Sillim or The argument 

of the two dilciples is that dirms and deenars, whether ready money or 
debt, are not fpecific when oppofed to any thing in a contrad of ex- 
change: (whence it is, that if a perfon were to fell a fpccific and ex- 
ifting article, in exchange for a debt, and both parties agree that the 
purchafer does not owe the feller any thing, yet the contrad of fale is 
not rendered void :) it is therefore the fame whether they be (pecified 
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or not * ; and confequently the contradl of the agent is binding on the 
conftituent, becaufe his fcizin is equivalent to that of^ his conjiituent.'—^ 
■ The argument of Haneeja is that dirms and deenars admit of fpecifica- 
tion in agency; (whence it is that if a perfon reflri£l his agent to the 
pnrchafe of fomething with one thoufand fpecific dirms, or with a debt, 
and the fpecific dirms be loft in the agent’s hands, or the debt become 
cancelled, the agency is null ;) and fuch being the cafe, it follows 
that, in the appointment of an agent for the purchalc of a (lave, or 
for making a Sillttn contrail:, the property of a debt is vefted in a per- 
fon, by another who is not indebted to him, without his being ap- 
pointed an agent for the feizin of the faid dcbt,^ which is unlawful ; 
in the fame manner as if a perfon fhould purchafe a thing in exchange 
for a debt due to him by fome other than the feller; (as if he fhould 
lay to the feller, “ I have bought this thing from you in exchange for 
“ a debt owing to me by a certain perfon, and which you may take 
“ for the price;”) — in which cafe the fide would be invalid ; and fo 
alfo in the cafe in queftion.— -In the appointment of an agent for ma- 
naging a Sirf fale, on the other hand, it would follow that the confti- 
tuent, before poffeflion, commands the ufe of a thing of which he is 
not proprietor till cifter pofleffion, (for he is not proprietor of the debt 
till after the receipt of it ;) and the application of the thing in queftion 
to aSIrf fale, before the feizin of it, is hull; — in the fame manner as 
if a perfon fhould fay “ give what you owe me to wbomfoever you 
pleafe.” — It is otherwife if the conftituent fpecify the feller; be- 
caufe then the feller is his agent for the receipt of the debt, and coixfe- 
• quently takes p>ofleflion of the fame in virtue of his agency, and then 
becomes the proprietor of it himielf. It is otherwife, alfo, where a 
creditor defires his debtor to beftow the amount of his debt in 
eharityi becaufe here the creditor deftines his property to God, who 


♦ That is fo fay, it is the fame thing, whether the agent, at the time of purchafe, de- 
dare that the thoufand dirms be pays for the flave arc Chofe thOufand which he owes to 
his conftituent, or not. 
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Ls a known aijul detcrtamate objed.-~It is to lKi 9 bfcrved that as, ii^ 
all thefe cafes, the agency (^^ording is not valid, the 

purchaie made under 4 pf, force afn| binding with . refppfl to tlic 
agent bhnfelf^ as being the adlual purchafer : — if, therefore, the fubjccL 
of the fale fhould decay or be deftroyed in his hands, he muft fiirtaiu 
thclofs: unlefs, however, the conftituent fhould previoufly hav-e re- 
ceived feixin of it; becaufe, in that cafe,' it would become his pro- 
perty, as a fale of the flave is in this inflance eftablifhed between the 
agent and conftituent, by a fort of iw/pror/Vy. 

Ir a perlbn give another one thoufand dh-msi and defire him to wiktc »n 

, ‘ ^ ^ a^ent aiij 

purchafe with it a female flave, and the agent accordingly purchafe a conditut-nt 
female flave, and the parties then difigree,-— the conftituent aflerting 
that he had purchafed her for five hundred dirms, and the agent de- 
daring that he had paid one thoufand for her, — in this cafe the af- muSbeghm, 
fertion of the agent is to be credited, provided the value of the flave v"]?/"//** 
be eftimated at one thoufiuid dirms ; becaufe the price, according to 
him, bcilig one thovrfand dirms, in which exa^t amount he is a truflec, 
he therefore, in this fcafe, claims a rclcafement from his charge of 
truflec ; whilfV, on the other hand, the conflituent claims compenfa- 
tion from him, which he denies. — If, however, the value fhould be 
eftimated only at five hundred dirms, then the aflertion of the coufti- 
tuent is to be credited, bccaufc the agent departed from his orders in 
purchafing a female flave for five hundred dirms, when the conftituent 
rlefircd one for one thoufand dirms ; and is therefore rcfponfiblc. — Sup- 
p)ofing (on the other band) the conftituent not to have paid the on«s 
thoufand dirms to the agents aa4,#UJilc. other circumftances of the 
oafe to remain as %bove mentioned, then alfb, if the value of the fc- 
snale Have be only five hundred Jirms, the aflertion of the conftituent 
muft be creebted, becaufe of the agent’s deviation from his orders : — 
hut if the value be one thpufand both parties muft be required 

to make oath ; ^bccaufc fuch is the law in a difpute about the price in 
a contraH: of falcj and here the conftituent and the agenf ftatid to each 
' ^OL.IU. E other 
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other in the relation of buyer and feUer ;) — after which the contrail: 
of fale (which is fuppofed to ixift between the agent and conftituent) 
is diffi}lved, and the right of |>ropcrty in the Have becomes vefted in 
thi agent- 


oraccording If a petfon dcfire another to purchafe for him a fpecific flave, with* 
adorTof mentioning the price, and the agent accordingly purchafe the faid 

jilltr. flavc, and they then difagree in regard to the price, (the agent af- 

ferting that he had paid one thoufand Jirnis^ and the conftituent aflert* 
ing that he had only paid five hundred dirms^ in this cafe, provided 
the feller authenticates the declaration of the agent, his aflertion, 
corroborated by an oath, muft be credited. — Some have faid that an 
oath is not to be exafted in this inftance, fince the doubt arifmg from 
the difagreement is removed by the verification of the feller ; in op- 
pofition to the preceding cafe, where the feller is fuppofed to be 
abfent. — Others, ag£n,^^have faid that in this cafe alfo an oath is rc* 
quifite. Mohammed alleges that as, after the receipt of the price, the 
feller is, as it were, a Jlranger to both the agent and the conftituent, — 
and, even before the receipt of the price, is in the relation of a ft ranger 
to the conjiituent ^ — his aflertion can have no efFedl in regard to a dif* 
agreement between the cofiftituent and agent; and confequently, that 
an oath is requifite. This is alfo the opinion of Aboo Man/oor ; and 
it is the moft authentic doftriae. 
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SECT. II. 

Of the Appointment of Agents, by Si.aves, for the Purpofe 
of purchfmg thetr own Perfons in their own Behalf^, 

If a flave fay to a perfon, “ purchafe me, in behalf of myfelf, A nave may 
“ from my mafter, for one thoufind f ,” (at the fame time de- pe"rfo7topur- 
livering the one thoufand dirms^) and the laid p^fon accordingly pur- dom'fVom hit 
chafe the flave from his mafter, in behalf of the flave, he [the flave] be- maftcr. 
comes free ; and the right of IVilla remains with the mafter ; becaufe 
the fale of the perfon of the flave to the flave himfelf is here inter- 
preted m its metaphorical fenfe, (that is, the liberation of the flave,) 
as the interpretation of. it in its literal itvSett (namely, the exchange 
of property for property,) is here unattainable : the flave’s purchafe of 
his own perfon, moreover, is in fa£k an agreement on his part to ac- 
cept his fjreedom in exchange for his property ; and the agent ftands 
merely as a meffenger^ becaufe none of the rights of the contraft reft 
in him: — the cafe is, therefore, the lame as if the flave had pur- 
chafed his own perfon: and as the laic of the flave is, in fad, an 
emancipation of him on the part of the mafter, he is therefore en- 
titled to the right qf Willa. — ^If, however, the agent Ihould not par- 
ticularly fay and explain to the mafter that he purchafed the Have on 
behalf of the fave\ but, on the contrary. Amply fay “ I have pur- 
“ chafed a particular Have of yours;” in that cafe the Have becomes 
the property of the purchafer; becaufe thefe words, in their literal 
fenfe, are ufed to exprefs an exchange of property for property, vi hich 
is here pradicable, and confequently followed: in oppofition to the 

• That U, v^h m <oini> tt their enumcipatun. 
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former ftatement of the cafe, where the literal meaning not being, 
practicable, the metaphorical fenfe was therefore adopted and as the 
literal meaning (namely, an exchange of property for property) is 
here followed, the purchafer of confequcnce becomes the proprietor 
of the flave *, and the One thoufand dirms given to him by the Have 
for the purcbafe of himfelf arc the right of the mafter, as being the 
flavc’s earnings ; and the purchafer muft pay him another thoufand 
dirms for the price. In Ihort, in the cafe of an agent for a flave pur- 
chadng the laid flave in his own behalf, it Is neceflary that he parti- 
cularly explain the circumftances of the cafe ; that is, that he ex- 
prefsly fpecify the ptirchafe of the flave “ to be made in behalf of the 
** favef — for otherwile the purchafe is for himfelf and not for 
the flave. It is otherwlfe where a perfon, who is not a flave, pur- 
chaies, in the capacity of an agent, a fpecific flave ; for it is not necef- 
lary that he Ihould fpecify in whofe behalf the purchafe is made, lince 
the contract of fale takes place, whether fuch ah explanation be made 
or not; and in either cale the leller demands the price from the agent, 
who is the contracting party. In the cafe in qucftion, on the con- 
trary, the explanation is material; for if it be not made, the tranlac- 
tionis ffale;—~ox, If it be made, it \% e mancipation., with a reverfa- 
tion of the right of Witta\ in which cafe the price is not demanded 
from the agent, notwithflandiilg lie is the contrading party: — it is^ 
moreover, poflible that the mailer may not be inclined to the eman^- 
cipation, but may aflent to the lale merely with a view to the ex- 
change , — in which cale, aMbj ^plahalioh'iS ihUi^enfable. 


A flave may Ii' ^ perfoii fay to a flave “ purchafe yotir own perlbn on my be- 
agMt ofan ** mailer and the flave lay to his mailer' “ fell me, 

other perfon, “ on account of a particular perfon, for this quantity of dirms f' and 
hls*own f«e^ the mailer accordingly agree, in this cale the Have becomes the pro- 
perty of the conllituent ; becaufe a flave is capable of becoming an 
agent for the purchafe of bimlelf, lince, with regard to the {property 
involved in his perlbn, he himfelf is as allranger ; and as hei§ property y 

a contraCl 
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a'contrail of fale operates with rcfpedl to him, although the feller 
(becaufe of the property being in the hands of the flave himfelf) be 
not entitled to detain him from the condituent after the fale, as a fx- 
tisfadlion for the price ; — and as the flave is capaWe of agency, it fol- 
lows that if, in the cafe in queftion, he refer the contrafb to his con- 
ftituent, it conlequently holds good with regard to the conftituent, 
becaufe of its being in conformity to his orders ; but if, inftead of re- 
ferring it to his conftituent, he fhould refer it to himfelf y he then be- 
comes free, becaufe the contrafl is in that cafe an emancipationy to 
which the mafter agrees. 

Objection. — The flave is, in this cafe, an agent for the pur- 
chafe of a fpecific thing ; but an agent for the purchafe of a fpecific 
thing is not entitled to purchafe that thing for himfelf. 

Repi.y. — Although the flave, in this cafe, be an agent for the 
purchafe' of a fpecific thing, yet, by purchafing, he in reality performs 
an adl of a different nature from purchafe *, and that aft is tlrerefore al- 
lowed to be expedited in his behalf. ^ 

— If, alfb, the flave Amply fay to his mafter “ fell me,” without 
mentioning the particular perfon, he is free; becaufe his fpeech being 
abfolutey and admitting of two interpretations, is not applied in favour 
of the conflituenty on account of the doubt which exifts, and which 
confequently determines the tranfaftion to be a contraft in behalf of 
himfelf. 


' SECT. III. 

Aobncy for Sale. 

An agent for purchafe or &ic is not permitted,, according to Ha- ab agent for 
nefoy to enter into a contraA of purchafe or fiile with a perfon whofe 

* Namely, emntifatim. 
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evidence would not be Emitted in his [the agent’s] behalf, fuph as his 
father or grandfather., — The two difciplcs allege that if an agent 
ihould fell a thing to any perfon whatever, ftanding in that relation 
to him, (except his Jiave ot ];\\& Mokdtib.,) for an equivalent to the 
value of the fabjedl of the fale, it is lawful ; becaufe agency is ablb- 
lute ; and an agent is not liable to fui'picion from fuch a fale, fince the 
property of thofe relations is diftinft and feparate from his property; 
and neither party is entitled to derive a benefit from the property ot 
the other. It is otherwife where an agent fells a thing to his own 
llave, becaufe that, in fait, is a fale to himfelf^ as the polTellions of a 
Have are the property of his mafter ; and the right of a mafter extends 
to the earnings of his Mokdtib, and becomes, in reality, his property 
in the event of the Mokdtib\ inability to difeharge his ranfom. — ^The 
arguments of Haneefa upon this point are twofold. — First, any 
tranfaflion which begets fufpicion muft be excepted from agency 
and the a<ft of fale on the part of the agent, to perfons under the above 
defeription, does beget fufpicion, fince they are excluded from giving 
evidence in his behalf. — S ecoudly, a. mutual right of ufufru6: and 
advantage fubfifts between the agent and fuch relations*, fince each is 
entitled to derive an advantage from the property of the other ; the lale 
of any thing to /i6e/w, therefore, is in a manner a fale to himfelf.—^ 
A fimilar difagreement fubfifts with refped to . a contraftof Sirf or of 
hirct under thefe circumftances. 

Whoever is appointed an sigent for the fale-of any thing, may 
lawfully (according to Haneefa) fell that thing, either for a large or 
fmall price, or in exchange for any thing elfe, as well as for money.-— 
The two difciples maintain that it iai neither lawful^to fell the thing at 
a great and obvious difadvantage, nor for any thing but money, for the 
following reafons. — First, agency, although abfolute, is yet reftridted 
to the common cuftoms of mankind $ becaufe, fis all tnmfe&ione 

• Namely, \i,% fathtr vcA irandfa\btr. Imbifat.) 
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(fuch as purchafe and fale, for inftancc) are for the pxirpofe of re- 
moving or remedying a want, they are therefore reftrided to the 
meafure of that want (whence it is that agency for the purchafe ot 
a /iovf, or of /ctf, or of any animal deftined for facrifee^ is reftridted 
to the period in which thofe things are wanted.;) — and the common 
practice among mankind is to fell a thing for an adequate value, and 
for this value (not in any thing elfe, but) in money. — Secondly, fale 
at ^ great and evident difadvantage is partly a fale and partly a gift ; — 
in the fame manner, alfo, the lale of goods for other goods (which is 
termed Beea Mokdfa^ or barter) is fale in one lhape, and purchafe in 
another (hape ; — neither of thefe, therefore, can be abfolutcly termed 
a fale. — The argument of Haneefa is that agency is abfolutey and muft 
therefore be permitted to operate in an abfblute manner, provided it 
be «ot fubjedt to fufpicion. — The fale, moreover, of a thing at an 
evident difadvantage is a common pradtice when there is preffing oc- 
calion for the price ; and, in the lame manner, it is alfb common to 
fell goods in exchange for goods, when one of the proprietors lofes all 
defire for his own goods. — With refpedt to the example of the fale of 
a flovey or of /Ve, or of an animal deflined for facrifice^ (as adduced 
by the two difciples in fupport of their opinion,) the dodtrino regard- 
ing them cannot be admitted, according to the tenets of Haneefa 
fiiice the contrary Vi related as an opinion of his upon thofe fubjedls. — 
Befides, fale at an evident difadvantage is, neverthelefs, wholly a fale, 
and in no refpedl a gift ; whence it is that if a perfbn were to make a 
vow, faying “ by God I will not fell fuch a thing,” and afterwards 
difpofe of it to an evident lofe, hd is forfworn. 

Objection. — If fale at an, evident difialvantage be flill wholly a 
fale, it follows that a father or exctfutor may fell the goods of a minor 
at a difad vants^.'^-How^ thetofeire, does k happen that they are both 
debarred from dokig this T 

Rsp]2,ir.-.^Th'e -reaion is that their power is founded entirely upon 
their feipptked regard for the interefl of the ntinor ; and' the tranfadlion 

in 
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in queftion being of a nature which argues a want of this regard, is 
confoqucntly not permitted to them. * 

— ^In regard to a fale of goods for goodsi it is eit^xcr completely a 
Ikle, or completely a purchafe ; and Cannot be partly a fale, and partly 
a purdiafe, fmee the .properties of fale exift completely in it, as well ■ 
as the properties of a purchafe. 

may'pttrehafe agent foT pufchafe may lawfully buy a thing for a price 

• thing at any equivalent to its valuc : and tlfo for more than its value, provided the 
^excee^ing* difference be not very conjtderable \ but it is not lawful for him to 
the value. purchafc it at a rate much beyond the valuc, as this gives room for fuf- 

picion, fmee it is pofliblc that he may have firft purchafed it for him- 
felf ; and that afterwards, on perceiving the lofs, he had determined 
it for his conftitueut. If, however, an agent be employed for the 
purchafe of a J^ecific thing, and purchafe it for a price much beyond 
its valuc, lawyers have obferved that the bargain is ncvcrthclefs made 
for his conftitucat ; fmee an agent for the purchafe of a fpecific thing, 
as not beihg allowed to purchafc that thing for btmfelf^ is not, of con- 
fequence, liable to any fufpicion.— In the fame manner, alfo, if an 
agent for marriage fhould contraft a woman in marriage to his confti- 
t^ent, aigaging for a dower beyond her Mibr Mtfl^ or proper dower, 
it i^ lawful, according to Hemeefa ; becaufc, in marriage, as the agent 
muft neceflarily refer the contraft to his conftiHicnt, he is, therefore, 
not liable to fufpicioa ; — but it is otherwife with an agent for- purchafe^ 
as he may, if he pleafc, fettle the contraift in zxi abfolute manner with- 
* out referring it to his conftituont. — The form evident SJeuhanta^e.^ as 
here ufed, fig^ifies a rate beyond the valuatbn of appraifera,— as 
where, for inftance, if feveral peribns nndee an appraifement of a 
thing, none of their appraifements equal Ac price given.— Some have 
laid that this term is ufed in the exchange of goods for goods, where 
the difference is as ten to ten and an half ; and in cattle, where k is as 
ten to eleven ; ,a!hd in immoveable property, Where it is as tentpiUuehe, 
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The irealbn of thefe proportions is that the lale of the Jirfi kind is com*^ 
naon ; of the fecond kind the lale is in a mean between frequency and 
rarity ; and of the thirds it is rare : — and the difadvantage increafes in 
proportion to the rarity of the tranfaftion. 

If a perfon, being appointed an agent for the lale of a Have, Ihould 
fell the half of him, fuch lale is valid, according to Haneefa ; becaufe 
the agency is in this inftance abfolute, and does not reftrifl: the fale 
cither to one or more contracts ; and as itAvould have been valid, under 
fuch circumftances, if he had fold him wholly for half of the price, it 
follows that it is valid where he fells the half for half of the price, a 
yorr/or/".— -The two dilciples allege that the lale of the half of the Have 
is not valid, as not being agreeable to culiom, and becaule it involves 
the vexation of participation in the property: — the fale, therefore, is 
invalid ; 'unle6 the fale of the remainder allb be completed previous to 
the difagreement of the parties, and their appeal to the in 

which cafe it is valid, lince the lale of one half may be necellary to 
facilitate the fale of the other half; — (as where, for inllance, there is 
no purchafer for the whole, when it would be incumbent on the 
agent to make partial lales:) — if, therefore, he fell the remain- 
ing half prior to the delivery of the fubjedl of the lirft fale, it is evi- 
dent that the fale of the frf half was m^e with a view to facilitate 
the fale of the whole/'' and is conlequently valid : but if, on the con- 
trary, he Ihould not fell the remaining' half, it is evident that the par- 
tial fale was not adopted ts a mein of facilitating the fale of the whole, 
and is confequently invalids — This'diftinition, according to the two 
dilciples; proceeds uponva favourable coiilVru£lion of the law. 

If a perfon be ap^nteld aniigent for the purchafc of a Have, and 
putchale one half of him, the purchafe remains fulpended ; (that is 
to fay, it is binding on the cortfoituent in cafe the agent afterwards 
purchafc the enfer hatfl;) beCa^fc die pttrchafc of a part may be the 
means of the purchafc of the whole', (as where the Have, for inllance, 
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has become the property of a number of perfons, by inheritance, in 
which cafe th^re is a neceffity for the agent purchafing one fliare from 
one heir, another from another and fo forth ;)— and where the agent 
purchafes the remainder of the flave before his conftkuent rejects the 
firjl purchafe, it is evident that he purchafcd/>(3r/ merely with a view 
to facilitate the purchafe of the tt//6oiSr ;-~the contrail of purchafe is 
therefore binding upon the conftituent, and cffeitual with refpctSl to 
him. — This is univerlally admitted.— According to Maneefa^ there is 
a difference between this and’the preceding example; for two reafons. 
First, in the purchafe of a half of the flave there exifts a fufpicion, 
as it is poflrble that the agint may have made the purchafe in his own 
behalf, and becoming afterwards fenfible of the defcil ariling from 
participated property, may have then determined it for his employer : 
a fufpicion which does not exift in the cafe of the fale of the half 
Secondly, the order of a conftituent to fell any thing is an order re- 
lative to his own property,, and is eonfequently valid ; and fuch being 
the cafe, reftridlion or latitude muft be attended to.— The order of a 
conftituent to purchafe, any thing, on the contrary, is an order relative 
to the property of ««o/i6er,, and is eonfequently invalid; and fuch 
being the cafe, reftridion of latitude are not objefts of attention. 

An agent re If a pcrfoii defire ano'ther to fell his flave, and the other felf the 
tide of fale flavc accordingly, and either take pofleffion of the price or not, and 
byTdecree putchafer, in confequcnce of a defed of fuch a nature as could not 
have been fupervenient, (fuch, for inftance, ^ wv additional fnger,") 
JJienw of an return him upon the agent's hands, by a dedrec of the Kdzee\ founded 
fe^!"m»y re- either upon evidence, or on the refufal of the agent to take an oath, 
CO rtu° t** exprefs icknowlegmcnt,-i^in this cafe the agent may return 

who muft r’e. Him to the coiiftitucnt ; becaufe the in this inftance, has ex- 

siit w'y prefsly determined the defe£l to have had exiftence during the pof- 
feflion of the feller, on which account he decrees the return ; and 
hence bis decree is not, in fad, founded <m any of the above circumr 

ftancea, 
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dances, namely, evidence ^ refufal io take an oath, or acknowledg- 
ment. 

r 

Objection.— W hat occafion, therefore, for the exhibition of 
thefe proofs? and why is any mention made of them in this 
cafe ? , 

Reply.— To remove the doubt thus flated, the author of this 
work obferves, that Kdzee knows with certainty that a dcfe£l, 
fuch asabov# defcrilied, could not happen in the courfe of a month; 
but not knowing when the fale took place, there is therefore a necel- 
fity for thele proofs, in order to afeertain the date of the falc, and that 
the Kdzee may be enabled clearly to determine that the faid defedl had 
not happened fmee the I'ale, but had cxifted prior to it. — The defeft 
may alfo be of fuch a nature as required the infpe^lion of women or 
phyficians : — but although the opinion of women or phyficians be fuf- 
heient to prevent contention, yet it is not a fufficient ground for a 
decree of reftitution: there is, therefore,^ a neceflity for the proofs 
aforelaid ; — -unlefs, indeed, the Kdzee himfclf witnefs the fale and per- 
ceive the defe£t, in which cafe there is no neceflity whatever for thofe 
proofs. — The return to the agent is, in faft, a return to the confii- 
tuent ; and hence the agent is under np neceffity of entering a fuit 
again ft his conftituent to enforce his admifTion of the return. 

The law is fimilar where the purchafer returns the flavc to the 
agent, in virtue of a decree of the Kdzeey founded either on evidence 
or refufal to take an oath, on account of a defeft of fuch a nature as 
may have taken place fubfequent to the fale ; becaufe evidence is abfeP- 
lute proof : and, as to the agenty he is under a neceflity of declining 
to fwear, as he had not always the pofleffion of the flave, having re- 
ceived him only after the appointment of agency, whence it is pofliblc 
that he is unacquainted with the defefl; — when, therefore, the 
purchafer returns the Have on account of the agent’s refufal to take an 
oath, the fale afFe£ts the. corlftituent, and he muft take hlrp back. — 
If, on the other hand, the porchafer return him to the agent, in con- 
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fequence of a decree founded on his ackimuled^mtnf^ the lale is ablb- - 
lute upon the agent, as acknowledgment is a weak proof y (that is, 
does not efleft any other than the acknowledger ;) and the agent does. 
n(H aft from neceffity, in this caie, as he had it in his power either to 
in which cafe have remained hlent, or to have refilled taking an oath. — ^The agent, 
ent h^norob- however, may afterwards litigate the matter with his conlhtuent, and 
S h back ^ cftablilhing proof by evidence, 

without ayijc, or Oil the conftituent’s refufal to take an oath.— It is otherwile where 
the purchafer returns the Have to the agent, on his acknowledgment, 
without a decree, for in this cafe he has no grounds for a fuit 
agaihft the conftituent to compel him to retake the flave ; becaufe this 
return is a fale de nove with refpeft to a thtrd perlbn,. who is neither 
the purchafer nor feller i and, the confiituent muft be this third perfon, 
lince none but the agent can be conlidered as the feller , — The agent,, 
therefore, in receiving back the ftave from the purchafer to whom he 
had fold him, does, as it wexe, repurchafe him ; and hence he is de- 
barred from returning him to the conftituent, or litigating the matter 
with him.— A return of the fubjeft of the fale, on the other hand, in 
virtue of a decree of the KAzBE founded on m acknowledgment of the 
feller y is an annulment <f the contradi of fale^ and not a fale de novo ; 
becaufe althouglj the authority of the Kdtiee \>^ general, yet acknow- 
ledgment* is but weak proof . — In this cafe, therefore, as the contraft of 
fele is' annulled, the agent is entitled to ^ the conftituent, in order 
to compel him to receive back the flave : but as his acknowledgment 
IS infu^ient proof, the conftitu^ cannot be compiled to. remve 
back the flave without proof by evidence *. , 


tfthedefea a^owntof which the pur- 

ih **^*^1ft't* chafer has returned the flave be of.fuch a nature as mnnot hofuperve- 
«nt mud re- nicnty (fuch po a Jitpeifuous finger, for jnftance,}^ and^ the return be 
Selrlick made to the agent in confequcnqc of his acknowfedgnaent of the dcr 

♦ Meaning, frtf tt the tnftttKe tf the deftO, 
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without any decree of the Kdaee ^ — itt this cafe, according to one 
tradkkm, the conftituent is obliged^ without theneceflity of eftabliih- gation, whe* 
ing a fok agaiuft him, to receive back the Have; as the return is of a burned bVthc 
determinate tuture, and therefore the parties did of themfelves what ■“ 

^ ^ conlcqucnce 

the K^e would have done. — According to manly traditions, however, of his fihe 
the agent has here no right to fuc- the conftituent, in order to make k^lowioli^e'- 
him. receive back the Have, for the rcafon already ft ated, that “ the 
purchafer’a-returning the article to the agent, in confequence of his 
“ acknowledgment, is a- lale de novo^ with relpect to others than 
“ the parties themfelves ; and the conftituent is not a party.” — In 
regard to the aftertion contained in the lirft tradition, that “ the re- 
“ turn of the fubje<ft of the falc was a thing of a determinate nature,” 
it is not admitted ; becaufe the right of the purchafer, at ftrft, . was 
that the fubje^ of. the fale Ihould be in a complete and perfe<ft ftate; 
and failing of this, his right then relates to a return of the fubjeft; 
and afterwards it lhifts, and relates to . a reft^ution of the exafl quan- 
tity of lofs he may have fuftained in the price.— In this cafe, therefore, 
the return of the fubjefb of the fale is not a thing o£ a determinate * 
nature. 


If the conftituent and agcnt dilagree, the one aflerting that he had AeonAituent 

“ ordered the other to fell his flave in exchange for ready moneys .atid dited 
“ that he had neverthelefs fold him credit^' — and the other, that “ he 
“ fthe conftituent] had merely defired him to felf hkn, and that he had 
“tfoid nothing more*”— in thii'cafo the aflertioh of xht confiituent muH 
be credited;, becaufe be is the perfon frorri whom the order ilTued; 
and no argument exifts of this order being eAfolut^ agency being in its 
original nature relathie'-^tidi rtfiriiied’, whence it is that if 6ne perfon 
ihould fay to another, I have made you agent with regard to my 
“ property;” the agent would not be. permitted to do aw he pleafed 
with regard, to the property, but would be reftrifled entirely to the 
prefervation .ef it«— If, on the other hand, a difegreement fimilar to 

that 



38 


AGENCY. 


Book XXm. 


that in qucftion fliould take place between a manager'* and his prin~ 
cipali the aflertion of the. manager mvtUt be credited ; becaule Mondribat 
•is in its original nature general taA-abfoIute whence it is that if a per- 
fon Ihould fay to another I have delivered this property to you by 
“ way of Mozdribaty," or, take this property by way of Mossdri- 
“ bat," the other might lawfully perform a£l:s of Moi^dribat with that 
property ■j'..— In Mozdribat^ therefore, an argument exifts of ite being 
abfolute. It would be otherwife, indeed, if thcr principal fhould de- 
clare that heliad given the property to be uled hy one particular mode 
•of Mozdribat^ and the manager fhould declare that he had*ftipulated 
another mode: for, in fuch a cale, the aflertion of the principal 
would be credited ; becaufe the parties are both agreed, in this inftance, 
that the Mozdribat was rejlri&ed and not abfolute ; and Mozdribaty 
whenever it ceafes to be abiblute and is determined to be reftrided, 
relblves itfelf into a mere agency It is to be obferved that an unre- 
ftrifted commiflion to fell any thing may relate wther to ready money ., — 
or to credit, whether for a long or a Jhort period, according to Haneefa. 
The two diiciples maintain that the period of credit mufl: be confined 
to what is cujlomary , — The principle on which this proceeds has been 
already explained. 

An aeeirt for Jf a perlon order another to fell his Have, and the other, having 
fpcmiibl*e fo^ accordingly fold him, Ihould take a pledge for the price, which pledge 
CM *'** * '****’ afterwards loft or deftroyed in his pofleffion,— or, if he ihould take 
iecurity from the purchafer for the payment of the price, and both thb 
‘ furety and the purchafer die iniblvcnt, or dtiappear, fo as to leave it 
unknown whither they arc gone- — in neither of thefe cafes is the agent 
refponflble : for is the original with reipeft to the rights of the con- 

* Arab. -Meanings an fir trade. It is particularly treated of under 

the head of Mezdribat, . 

t That it to lay, might employ it in trade according to his own discretion* 
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trail; of fale ; and feizin of the price is ont of thefe rights ;• — and as 
the taking of fecurity was with a view to add to his certainty, and the 
taking of a pledge was in the nature of a bond to anfwer the payment 
of the price, it follows that he was competent to thele ails. — It is 
otherwife with refpeil to an agent for the receipt of ; for he ails 
by way oi fubjiitution ; that is to lay, the creditor has fubftituted him 
to receive the debt for him, but has not appointed him to take fecurity 
or a pledge in oppofition to the debt ; whereas an agent for purchafct 
on the contrary, receives the price in virtue of his being a principal, 
and a party in the contrail, and therefore the conflituent cannot pre- 
vent him from performing thefe ails. 


SECT, iv’ 

Miscellaneous Cases. 

If a perfon appoint two agents, it is not permitted to either of 
them to ail in any matter relative to their agency, without the con- 
currence of the other. — This is the law with refpeil to all tranfailions 
which, require thought and judgment, (fuch as fale^ Kboota, and fo 
forth,) becaufe the conflituent, in thofe tranfailions, may have a 
confidence in the joint judgment ,of both the perfons in queflion, al-' 
though not in the fmgle judgment of either of them. 

Objection, — Where the price is fixed» there can be no need for 
thought and judgment; and therefore,, in that cafe,, the ail of one of 
the parties ought to be valid : whereas it is held to be otherwife. 

Reply. — Although the price be fixed, yet there rnay be occafion 
fcr judgment to increafe it,, and alfb to make a proper choice of a 
purchafer.. 
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The a£l of one of two agents without the concurrence of the 
other is not valid excepting in fome particular cafes :--as where, for 
inftance, a perlbn appoints two agents for the management of his fuit, 
in which cafe either of thefemay lawfully aft without the other; be- 
caufe their yo/*/ a£tion.is imprafticable, as it would faily create a noife 
and confufion in the aflembly of the Kdzee. Their judgment, more- 
over, is required to be exerted previous to the aflembly of the Kdzee: 
in other words, they ought previoufly to confult with each other, and 
then one of them ought to attend the mcctingof the Kdzee to manage 
the replies and interrogations ; which may be more effeflually executed 
by one than ‘/wo, fince, in the latter cafe, much noife and confufion 
would infue. — In the fame manner it is lawful for one of two agents to 
a£l fingly in cafe of their having been jointly appointed agents by an* 
other to execute a divorce in hiS' behalf without a compenfation * ; — 
or to emancipate his flave without a confideration ; — or to reftore a de- 
pofit to the owner of it or, laftly, to difeharge a debt due by him. 
The reafqn of this is, that in thefe cafes there is no neceflity for con- 
fultation and judgment, fincci in all of thzm es^planation merely is re- 
qvured; and the fpeech of »»r man, in this refpefl, is equal to that of 
/wo.—It were otherwife if the conftituent had faid to the two agents, 
“ divorce a particular wife of mine you pkafe^' or “ the bufinefs 
*:* of fuch a wife is in your hands,” — for in this cafe it would not be 
^rmitted'to one of the two agents to divorce the faid wife; becaufc 
the conftituent has committed the divorce to the thought and judg- 
ment of both ; and alfo, becaufe he has lufpended it upon a circum- 
‘ftance relative 'to both,— namely, their pkaJur-et^—vciA as he has con- 
neded it with a circumftance relative to both^ it becomes analogous to 
where a perfon connefts the divorce with the arrival of two peribns at 
a particular houlc ; in which cafe the execution of it refts on the ar- 
•rival of both thefe perfons at the faid houfe ; and fo alfo, in the cafe in 
queftion, it depends on the joint wifh of both the agents. 


• In oppofuion to or div^ra for a comperfatJon^ 
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An agent is not permitted to appoint another perfun an at^ent to . 
execute a commihion to which he himlelf was appointed, as tlvs enw- pi '.H.w 

ftituent, in committing the tranla<5lioii to him, did nt^t empowca lnm " 

to appoint an agent for the execution of it. — The la^alon of this is if 
although the cofiftituent be latishcd with tin; jud'^^nient of his ow ii 
agent, yet it does not follow that die is fatisfied with tlu: judgment oi' 
a7iother pcrlbn, fincc mankind in this rei'pedt arc ditthrent. — It is, 
therefore, not lawful for an agent to appoint an agent, unlel’s with i, 

the confent of his conftituent ; or ualels the conftituent fliould have poAitsii - 
defired the agent to a(ft according to his wifdom and judgment, — ' ^ 

in the firft of which cafes the confent is exprefs ; and in the fccond, the 
conftituent commits his bufinefs, in an abfolute manjier, to the agent’s 
diferetion. — As, in this cafe, however, the agency of the fecondary 
agent is valid, he is the agent of the primary conftituent; and hence 
the primary agent has not the power of difmilling him, nor would his 
power of agency ceafe in cafe of the death of the primary agent. The 
agencies of both, however, would terminate in the event of the dcatli 
of the conftituent. A cafe which exemplifies this has been already 
fet forth in treating of the duties of the Kazee. 

If an agent appoint an agent without the confent of his con- Contmv^s cn- 
ftituent, and the fecondary agent conclude a contrail: of liilc in 
the prefence of the primary agent, the contrail is in that cafe valid, 
becaufo it has had the advantage of the wifdom and j'udgment of the 

^ however, 

primary agent, which is the very objedl of the conftituent. — A dil- valid; 
agreement, however, fubfi.fts with refpeil to the rights of this con- 
trail. — Some have faid that they appertain to the primary agent, as 
the conftituent has not acquiclccd in any other’s undertaking the ful- 
filment of the contrail ; whilft: others maintain that they relate to the 
fecondary agent, as being the ailual framer of the contracl. If, on tlic 
other hand, the fecondary agent conclude a contrait in the uLfeiu c 
of the primary agent, it is not valid, as it has not the advant.yic 
of the wifdom and judgment of the primary agent.-— If, howevtr, f 
voE. HI. . the''"'"" 



4 * 


Book XXIII. 


although 
jnadc; in )u3 
ah/efKC, pro- 
vided h" nf- 
turn a rd‘j coa ♦ 
jc.it t'l them, 

*-~(a;'d the 
jdHH* cd a 
coiitr.ict cn- 
^{.igc’d ill by 
any Jh\in^ir\) 

or that (in a 
cafe of / ’.?■' 
da/c OY J a It) 
the conlliiu- 
enthad previ- 
oufl) fixed the 
rate. 

Joint agents 
mull atl to- 
gether, al- 
though the 
condituent 
have fixed the 
rale. 


A 

a Jlii'vet or a 
'Z^imenee c.m * 
nor adl on be- 
half of an in- 
fant daughter 
being a 
jLma : 


AGENCY. 

the primary agent, having receivetl information of the contrail:, Ihould 
exprefs his acquicfcence in it, it is then valid : and fo alio, a con- 
trail bccome.s valid which, having been concluded by fome other than 
the agent, afterwards receives his allcnt on his hearing of it, lince it 
has thus the benefit o( Iris judgment. — If, alio, the primary agent 
full lix a price to be obl’erved by the fe*condary agent, and the fe- 
condary agent then enter into a contrail of purchafe or I'ale, luch con- 
trail is valid ; becaufc the exertion of the primary agent’s Judgment is 
evidently required only for the purpofe of fixing the price, which has 
been already done. — It is other wife, however, where the conllitucnt 
appoints two agents, and fixes the price himfelf : for, in this cafe, 
notwithflanding the conftituent’s fettlemcnt of the price, the conclu- 
fion of the contrail by one agent, although at the fixed price, would 
not be valid; becaule where the conflituent appoints two agents, not- 
withflandiiig his having fixed the price, it is evident-that his objeil is 
a union of the judgments of both, in order either to incrcafe the quan- 
tity of the goods (if they be agents for purchafe,') or to make a pro- 
per choice of purchafiers, (in cafe they be agents for fale,) as was 
before flate.d: whereas, if the conflituent fhouid noi fix the price 
himfelf, but relign the management of the contrail to one perfon,. 
(being his immediate agent, and not the agent of his agent,) in that 
cafe Iris objeil is to obtain the judgment of the agent in the grand point 
of the contrail, namely^ the amount of the price. 

Ip a Mokdtibj an ablblute flave, or a Zimmee, contract a marriage- 
ih lichalf of a minor daughter who is free and a Mufslimi , — or make a- 
purchafe or file in behalf of a minor child under- fuch defeription, — it is 
unlawful; (and the fame of every other tranfailion which they per- 
form relative to the property of fuch a child;) as a flave or an infidel 
are not endowed with authority, becaule of their flavery and infidelity ; 
for as a flave has not the power to marry in his own behalf, it is evi- 
dent that he cannot have that power with refpeil to others; and an 
infidel, on the other hand, has no power over ; infomuciv 

that 
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that his evidence with refpeft to them is not admitted. — iKiidc.-, liu- 
power in thefe cafes, (that is, the right of ading with regard to t!u 
property of an infant,) is granted with a view to the infant’s advar.r.iv-. 
and out of regard to his intcrefl:; and hence it is ncceflaiy that tli; , 
power be configned to a perfon competent aijd alfcdtionatc, in ouKi 
that the end may be anfwered : now competency is detlroycd by favei i ; 
and the exiftence of affedion to a Mujfuhnan is Incompatible with in fi- 
delity : a right of adion, therefore, with regard to the property of the 
infant in queftion, cannot be committed to a JJave or an infidel. — Ila- 
neefa, Aboo Toofaf., zx\A Mohammed^ are of opinion that an apoflate amhlitM,,r 
who fuffers death on account of his apoftacy, and an infidel alien, are, 
with refped to an infant daughter who is a MuJJUmd, in the lame 
predicament with a Zmmee\ — (that is to fay, neither of thefc has a 
right to perform any ad: with regard to her property, fuch as purchalc 
or fale, or the contrading of her in marriage with another ;)—becaufc 
an infidel alien is endowed with jlill lefs power over a MuJJtdman than a 
Zimmee: and with relped to an apoflate, although (in the opinion of 
the two difciples) he poflefles power with regard to his mvn property, 
yet his power over his children, or over their property, remains I’uf- 
pended upon his repentance and return to the faith, according to all 
our dodors ; becaufe a power of adion, with refped to the j>ropeity of 
an infant, is founded on the infant’s advantage, and a regard for his 
interefl; ahd an apoflate’s regard for the interefl of his child (being a 
Mujfulman') muft entirely depend on his return to the fiuth; now this 
is a circumftance of doubt : if he be put to death in his apoftacy, it is 
then evident that he has no power of adion, and all fuch ads are coi> 
fequently null : — if, on the other hand, he return to the faith, it be- 
comes the fame as if he had been always a Mujulman, and his ads of 
tlic nature in queftion are therefore valid. 
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C fl A P. III. 

Of the Appointment of Agents for Litigation and for 
Seizin. — (Khajooinaty or LitigatioHy means a Conver- 
fation carried on between two Perfous in the way of 
Contention and D if agreement.) 
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If a perfoii appoint another his agent to contend for fomething in his 
behalf, the perfon fo appointed is held, in the opinion of all our doc- 
tors, to be alfo an agent for the fsi%in of that thing, whether it be ddt 
0 ^ fubjiance. — Ziffer alleges that he cannot be confidered as an agent 
for feizin, lince his conftituent acquiefccs only in his agency for litiga- 
tion ill' his behalf. — Litigatipn, moreover, is one concern, and feiziu 
is another concern; and the conftituent exprefl'es his acquicfccnce in 
the litigation, but not in the fthin. The argument of our doftors is 
that when a perfon becomes empowered with refped to any thing, he 
neceflarily becomes empowered with refpefl to the completion of that 
thing; and the end and completion of a contention for any thing is the 
feizin of that thing. — In the prefent age decrees pafs according to the 
opinion of 7.ijf 'cr ; bccaufe of the apparent want of probity of agents in 
t4iis age; and alfo, bccanfe many men may be truft-worthy in regard 
to the management of a contention, and not with refpeift to the feizin 
of property, — It is to be obferved that an agent for litigation is ana- 
logous to an agent for exading the payment of a debt ; becaufe he alfo 
is fompetent to the feiziu, in as much as the feizin of a debt is in efteft 
included in the filing for the payment of it. The common accepta- 
tion of the word; however, is different, becaufe from ‘Takdza [exadt- 
iiig by means of a luit at law] feizin is not generally underftood; and 

the 
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the common acceptation muft be preferred to the virtual mcnnin? 

According to the decrees in this age, therefore, he is not an agent fur 
fiizin. 

Tf there be two agents for litigation, they arc in that calc re- 
quired jointly to receive leizin of the thing which is the ohjed ot 
contention; becaufe the conftituent has exprefled his acquiefccnce in 
the probity of them both jointly, and not in tliat of either of them 
and as the conjunflion of both, with refpetl: to feizin, is prac- 
ticable, they muft therefore take pofleffion together. — It is othcru ife 
with refpedt to the mere litigation, becaufe their joint aftion is in that 
particular impradicable, as has been already demonftrated. 

• 

Whoever isan agent in behalf of another for the feizin of a debt 
due to him, is alfo an agent for litigation in behalf of that perfon, ac- 
cording to Haneefai (whence it is that if the other party bring evi- 
dence to prove that the conftituent had received payment of his debt, 
or had given the creditor an acquittal, fuch evidence, in the opinion 
of Ha7ieefa, would be admitted.) — The two dil'ciples maintain that 
the agent in queftion is not an agent for litigation ; (and fuch alfo is 
reported, hy HaJ'an, {vom Haneef a j) becaufe feizin and litigation are 
different things ; and it does not follow that a perlbn, from being trurt- 
worthy with regsnd to property, fhould allb be Ikilled in the bulinefs 
of litigation. The acquiefcence of the conftituent, therefore, in the 
agency for feizin, does not nccclTarily involve his .acquiefcence in the 
agency for litigation . — The argument o( Haneef a is that an agent for ‘ 
the feizin of. a debt is an agent for the fubftantiation of property ; 
(that is, he is an agent for the receipt of a confideration for a debt 
which is the right , of the creditor, in order that fuch confideration 
may become the property of the creditor ; becaufe it is impoflible tg 
receive the a6iual fubfance of the debt ; and hence whatever he re- 
ceives in the difeharge of the debt becomes the property of the credi- 
tor; and as. this is a compenfatkn, ot contrail of exchange, the agent. 
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is confequcnt-ly the principal, he being fo with refpedb to all fiirh 
rights as a rontraft of exchange require;) — and fuch being the eall% 
he is of coLii l'c the pluintiif, and is entitle<i-to Carry on the fuit in the 
fame manner a . an agent for litigating a right of pre-emption, or for 
purchafe. He moil j'cfembles, however, an agent for litigating a 
right of pre-emption ; becaufe an agent for the receipt of a debt, in- 
ifitutes his fuit prior to the feizin of it, in the fame manner as an agent 
for maintaining a right of pre-emption inftitutes his fuit prior to his 
taking the right ; whereas an agent for purchafe cannot inifitute a 
fuit, until he has completed the contrail of purchafe. 


A commifTiotv 
to take pof* 
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An agent for the feizin of fubftance * is not an agent for litigation, 
according to all our dodlors; becaufe he is^ mere trujlee", and alfo, 
becaufe the feizin of fubftance is not an exchange : he is, therefore, 
confidered merely as a mejfenger, — Hence, if a perfon commilTion an- 
other to take poflefiion of his flave, and the perfon in whofe pofl'cffion 
the Have is fhould prove by witnellcs that the conftituent had fold the 
flave to him, the Kdzee mull not decree the fale againft the agent, 
until the conllituent himfclf appear. — ^This proceeds upon a favourable 
oonftruftion. — Analogy would fuggeft that the flave Ihould be deli- 
vered to the agent, becaufe, as the proof has been exhibited againfl: a 
perfon who is not the adverfary, (fince the agent is not the adverfary,) 
it cannot therefore be admitted. The reafon for a more favourable 
conllruftion, in this particular, is that the evidence goes to two 
points ; — FIRST, to prove the fale on the part of the conllituent, and 
the confequent deflru^lion of his property; — secondly, to prove 
that the faid agent has no right to make feizin of the laid flave. — 
Now, although the evidence on the fr/l point be not againft a regular 
adverfary, yet in regard to the fecond point it is againft a regular ad- 


* Arab. Aln \ — meaning fome aBmlly exfjlant property, (fuch, for inftance, as an ar- 
ticle borrowed under an arreeaf loan,) in oppofition to a debt in money^ or to an article 
coiTipenfable by an equal quantity of the fame article (fuch as and the like.) 

7 verfary; 
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verfiiry; ((ov t\\c agent is the adverlaiy on the fecond point;)— the 
evidence, therefore, is admitted w'ith refped to thc/VoW point, but 
not with refpeft to the JifJ^ point; whence, if the conlHtucnt were 
himfelf to appear, it would be neceflary to exhibit the evidence iln 
novo, to prove that he had fold the flave. — It is ^therefore the Hime as 
if evidence had been adduced to prove that the conftituent had dtfmijjcd 
his agent, for that would be admitted fo far as to prevent the agent 
from the feizin ; and fo alfo in the cafe in qiicftion. — The efFeft is 
the fame in cafes of emancipation-, divorce, and the like. — Thus, if a 
perfon commiliion another to bring his wife from her prefent place of 
refidence, — or to bring his male or female flave, — and the agent having 
arrived at the place of their relidence, the wife fliould prove, by w it- 
nefl'es, that her hulband had divorcc'd her, — or the flave prove, bv 
witnefles, that he or flie had been emancipated, — fuch evidence mull 
be admitted, fo far as to prevent the agent from carrying them away 
until the conftituent fhall himfelf appear, — but not with rclpetfl: to the 
divorce, or the emancipation. 

If an agent for litigation make an acknowledgment, before the 
Kdzee, of fomething affedbing his conftituent, fuch acknowledgment 
is Wlid with refpedb to the conftituent. If, however, he Ihould make 
the acluiowledgment before any ot6er than the Kdzee, it is not valid^ 
(according to Haneefa and Mohammed, arguing on a favourable con- 
ftrudlion of the law ;) — but the agent, in confequence of making fuch 
acknowledgment before another than the Kdzee, is difmifled from his 
appointmtnt ; and therefore, if he Ihould afterwards claim his agency, 
and bring witnefles to prove his acknowledgment, it would not be ad- 
mitted. — jtiboo Toofaf alleges that an acknowledgment made before any 
other than the Kdzee is likewife valid with regard to the conftituent. 
What is here faid proceeds upon a favourable conftrudllon. — Ziffer and 
Shafei maintain that the acknowledgment is not in either calc valid 
with refpedl to the conftituent: and this (which was the lirft opinion 
ad Aboo Toofaf on thefubjedl) is- conformable to analogy; becaufe the 

agent 


An a^ont for 
litigation is 
empowered 
to make 
crfjions On be- 
half of his 
coniUtuent. 



48 


AGENCY. 


Book XXIIt. 


ardent was directed io litigate and hy litigation is underftood 
im,> fince this is an eflential property of litigation : now acknowledg- 
ment is the reverfe of contention ; and a dii^£lion to perform any ad 
cannot extend to the reverfe of that ad: on which principle it is 
that (as contention is,neccfl'ary to the exiftence of litigation) an agent 
for litigation is not competent to the ads of compofition or exemp- 
tion * ; — and alfo, that a commiffion of agency is valid, where the 
agent’s acknosvledgment is cxprefsly excepted from it, for if acknow- 
Icdgnicnt be comprehended under litigation, the exception of it would 
be invalid, in 'the lame manner as the exception of the denial of the 
agent -j-. — A fimilar difagreement alfo fubfills with refped to the 
cafe of a perfon appointing another his agent to give, in an abiolute 
manner, an anfwcr in his behalf: for this kind of agency is reftrided 
to an anfwer that relates to litigation ; becaufe fuch is the common 
pradice ; and hence an agent to give an anfwer in an ahfolute manner 
is, in fad, an agent for contention. — The reafon for a more favour- 
able conftnidion of the law, in this particukr, is that agency for li- 
tigation is indifputably valid ; and the validity of it extends to feveiy 
point in which the conftituent is competent. Now the conftituent is 
in an abfolute manner competent with refped to an anfwer, whether 
it relate to ■ denial or acknowledgment ; for his power is not confined 
|ud determined to one of thefe only. The agent, therefore, is alfo 
competent to either of thefe. Simple litigation ;{;, moreover, figura- 
tively (\gn\{ic% general reply ; and as there is always an affinity between 
the figurative and the literal fenfe of a term, (as will be hereafter de- 

• monftrated,) the term rauft, in the prefent inftance, be received in 
its figurative fenfe, fo as to render the agency indifputably valid: for 

• III other words, of agreeing to a compofition, or giving a difeharge, for a debt. 

, I ‘‘ In the fame manner as the exceptm of tbi denial of the agent that is, in the fame 
iniinner as if the agcnt’ii power of dinging and rejoining^ kc» were e;^|)rcrsly excepted from 
his commiiTion. 

X Arab, Kb^oomat * — The rcafoning in this pallajc turns entirely upow the jfrimiftive 
-fenfe and generally accepted meaning of the tcrnit 

if 
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if the term be adopted in its literal feiifc, (namely, contention,) it 
would follow that the appointment is a commilfion to quarrel con- 
tend ; and quarrelling and contention are prohibited ; and the appoint- 
ment ofan agent with relpedt to z prohibited thing is forbidden. It is 
therefore indifpenfible that the term be taken in its figurative fenle, 
(fo as to render the agency valid,) as this is moft becoming the Muf- 
fulman charadter. 


4 » 


If a perfon appoint an agent for litigation, and except his acknow- Cafe vf m 
■ledgment, it is recorded from ^boo Toofaf that the appointment is of^ency"^ 
invalid, fince after the exception of the acknowledgment there re- with .met- 

, ^ ^ ^ ^ ceptiouo\ AC- 

mains only the denial', and as the conjlituent is not empowered with knowkds 
refpe£t to denial only, except where he knows the claim of the ad- 
verfary to be unjuft, he cannot limit the power of the agent to denial 
only. — It is recorded from Mohammed, (on the other hand,) that this 
is valid ; for the exception of acknowledgment by the conftitiient 
cle.arly indicates that he liimlelf is empowered only with relpcCt to 
denial, becaufe of his knowing the falfity of his adverfiiry’s plea. — If, 
however, he Ihould have expreffed himfelf generally, the commilfion 
muft.be interpretei to convey a power of general reply, which is be- 
coming the condition of Mujfulmans. — It is alfo related of Alohamnled, 
that he made a diftinftion between the plaintiff and defendant, obr 
ferving that if a defendartt ihould appoint an agent for litigation, and 
ihould except his acknowledgment, it is invalid ; becaufe a defendant 
is compelled to make an acknowledgment when put to his oath, and ^ 

therefore has ndt the power to eftabliih agency for a purpofe prejudicial 
to the {ilaintiff, that is, for denial, as to this he himfelf is not com- 
pctciit.~The plaintiff, on the contrary, is at liberty either to ac- 
knowledge or deny, as he pleafes ; and hence he is entitled to appoint 
•alv agent for one of theie purpofes, and to except the other. — Aboo 
'Tooftf argues that an ageiit is the fubftitute of his conftituent ; and as 
’(^e acknowledgment of m conftituent is not limited to the court of the 
'Kdstee, fo neither ought that <S( his fubjlitute to be fo limited. — Ha- 
V0L.III. ' ir turfa 
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nee/a and Mohammed, on the other hand, argue that agency for litiga- * 
tion extends to a reply, which is termed litigation either in its literal 
or metaphorical fenli. — Now an acknowledgment in the aflembly of 
the K&zee is metaphorically termed litigation, either becaufc it is op- 
pofed to the litigation 'that has ilTued, or becaufe the litigation is the 
caufe of the acknowledgment ; the acknowledgment, therefore, is 
limited to the .aflembly of the Kdzee. — If, on the other hand, it be 
proved, by evidence, that fuch an agent had made an acknowledg- 
ment elfewhere than in the aflembly of the Kdzee, his agency deter- 
mines : and confcqucntly if he fhould make a claim with relpe<ft to 
the point concerning which he had before made acknowledgment, 
and Ihould adduce evidence to prove it, his claim would not be ad- 
mitted, nor would the objeft of it be yielded to him, becaufe of the 
prevarication of which he has been guilty. The agent, in this 
inflance, therefore, refembles a father or an executor, who makes 
an acknowledgment prejudicial to the infant under his charge in the 
aflembly of the Kdzee, which is of no effect ; whence if they Ihould af- 
terwards prefer a claim to the object of it, and adduce evidence to 
prove their right, it would not be admitted, nor would the article in 
difpute be given to them. 


Agency fof If a perfoii furety for property in behalf of a debtor, and the 
i'dcbtrcom’/ creditor appoint the faid futety his agent for the receipt of the debt, 
mined fuch agency is abfolutely invalid, for two rcafons. — F irst, the 
debuiriL"^ bufinefs of to a£l in. behalf of another', and if the a^.ency 

ralid. jjjg furety were fuppofed to be valid, it woqld neceflarily follow 

that he afts as agent in behalf of his own perfon, in order to exempt 
himfelf frpm refponfibility ; and thus one of the eflentials of agency 
(namely, a^iion in behalf of another) wouU be deftroyed.-rSECOMDLy, 
if the agency be valid, it neceflarily follows that in cafe the agent were- 
to lay “ he had received the debt,’*^ his a0ertion is credited, (fiupe 
an agent is a truftee * :) and this conclufion, mufl: be rejeded in the 

• Arab, j-r-meaning a cutfidenf, «ne whole word mull be relied upon. 

5 prefent 
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prefent inftance, as the agent’s aflertion cannot be credited, fmec in 
it he endeavours to exempt bimfelf from refponlibihty. The agency, 
therefore^ is invalid, becaiife of the inadmifiibility of the concluiion 
arifing from it.— ‘It is to be obferved that the agent, in this inlhincc, 
refembles the owner of a Mazoon^ or privileged flave, involved in 
debt. — In other .words, if the mafter of an iiifolvent Mazoon were to 
emancipate him, fo as to be himfclf rcfponfible for hjs value to the 
creditors and the creditors demand payment of the whole of the 
debts from the flave, appointing the mafter agent for the receipt of 
them, the agency would be invalid, becaufc of the two realons abov(' 
recited, in treating of the agency of a furcty. 

If a perfou plead his being agent for the receipt of a debt due to 
another perlbii who is abfent, and the debtor verify bis afler- 
tion, in this cale he [the debtor] muft be diredled to deliver the debt 
to the agent ; becaufe his verification of the claim is an acknowledg- 
ment againft himfelf; fince what the agent receives is purely the pro- 
perty of the debtor.— If, therefore, the abfent perfou afterwards ap- 
pear, and verify the aflertion of the agent, there will be no conten- 
tion whatever: but if otherwife, the debtor muft again pay the debt 
to the abfentee, (who is now prefent,) becaufc his former payment 
of it is not eftablifhed, as the creditor denies the agency ; and his de- 
nial of agency, if confirmed by an oath, muft be admitted. — The 
former payment through the agent is therefore invalid; and the 
debtor is confequeiitly entitled to retake from him whatever he had^ 
paid to him, provided it be ftill extant in his poflcffioii; bccaiifc his 
objed^ in making the payment, was to free himfelffrom refponlibility; 
and this objeft has not been fulfilled, he has therefore aright to re- 
take it. — If, however, the^lhing be not extant in the poflefllon of the 
' agent, but have been deftroyed, in that caie the debtor is not entitled 
Co retake any4jhmg flrom the agent, fince he, by his veri heat ion, ac- 

* Ste Vol. I, Book V. 
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know lodged the right of the agent to the receipt of it. — As the debtor, 
however, in this inftance, luffers an oppreflion from his credulity, 
and it is not lawful for the opprefled to opprefs others, he is not 
allowed to take any thing from the agent, in cafe of the deftrudion of 
the thing given to him unlefs, at the time of making the payment to 
the agent, he had taken the agent himfclf as fecurity for the reltihi- 
tion, in the event of the abfent perfon’s denial of the agency ; ip whiclt 
cafe it would be lawful for him to retake whatever he may l^ve paid,^" 
as the agent became furety, and is confequcntly liable for it. ^ 

Objection. — The fecurity, in this cafe, ought not to be valid,' 
fince it is effential to the validity of bail or lecurity that there be a debt 
due by the furetee ; and the furetee, in the prefent inftance, is the 
cotiflituent , who does not owe any debt. 

Reply. — The fecurity is valid, becaufe it is referred to the period- 
when the conftituent fliall have received the ftcond payment of his. 
debt ; in which cafe he is refponfible in the conception of lx)th the- 
agent and the debtor \ the fecurity is therefore valid, 'in the prefent 
indance, in the fame manner as in all other cafes. 

—If, on the other hand, a perfon (hould plead his being the agent of 
a certain abfentee for the receipt of a debt due to him,, and the debtor,, 
without either verifying or faUifying his claim, remain filent, and yet 
pay the debt, and the proprietor of the debt afterwards appear and 
exaff payment of it from the debtor, he (the debtor) is in this cafe, 
entitled to a repayment from the agent,, becaufc he did not verify the 
agency ; for in fadt he did nothing clfc than make a payment in the 
*liopc that it would be acquiefeed in by the conftituent ; and, on his 
being difappointed in this hope, he Is confequcntly entitled to an in- 
demnification from the agent. — The law is alfo the fame where the 
debtor pays the debt to the agent, after falfifying.his claim;, as is ob- 
vious from the reafons already ftated.-^lt is however to be obferved 
that, in the fcveral cafes of ver^cation^ fal/ificationy or Jilencey it is not 
permitted to the debtor to retake the article from fhe.agent, after the 
delivery of it to him, until fuch time as the conftituent appears; be- 
caufe 
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caufe the payment he has made is the right of the conftituent from 
probability^ (as in t^e cafe of his verification^ or from conJlru8iony 
(as in the cafe of his falfification or filence,') litice it is poflible that the 
abfeutee may afterwards give his aftent to it. — It is, therefore, the 
fame as if he had paid the debt to a Fazoolee, or unauthorized perfbn, 
in ^ hope that the proprietor would confirm it ; in which cafe it is 
npt ^wfiil to take back from the Fazoolee what he may have delivered 
to him ; h^ufe there exifts a poffibility of a confirmation of it by the 
owner; and alfo, becaufe it is a general rule that, when a perfon per- 
forms an ad with any particular view or objed, he ought not to 
undo the fame unlefs he be difappointed of the objed whiclx. 
prompted it.. 

If a perfon plead his being the agent of a certain perfon for the 
receipt of a depofity and the truftee verify his aflertion, yet the law 
does not award the delivery of the depofit by the truflee to this per- 
fon, .fmee (in Oppofition to the preceding cafe of a debtor) truftee 
here makes an acknowledgment with refped to the property of an- 
other. — If, however, the perfon in queftion plead that “ his father 
“ having died, the faid depofit had devolved by inheritance to him, 
“ and that there were no other heirs,” and the truftee verify this, he 
muft be Jireded to deliver the depofit to this perfon ; becaule the 
truft is no longer the father’s property after his deceafe ; and the. 
truftee aiod the perfon in queftion are lx)th agreed in its being the pro- 
perty of the heir: — the truftee, therefore, muft be direded to deliver, 
his truft to this perfon, as being the heir... 

L 

If a perfbn plead that he had purchafed a depofit from the pro- 
prietor of it, and the truftee verify his aftertioo, yet the truftee is 
• not entitled to deliver the depofit to him ; bccaufe the verification of 
the truftee during the lifetime of the depofitor is an acknowledgment 
with refped to the property of another-: and hence their aflertions 
'(namely, that of the truftee and of the perft>n who prefers the claim) 

arc 
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are not valid, with regard to the eftabliihraent of proof of the lale oil 
the part of the proprietor. 

Ik a perfon appoint an agent for the receipt of a debt due to him, 
and the debtor plead that he had acquitted himfelf of the debt to the 
proprietor, yet it is incumbent on him to pay the debt to the agent; 
becaufe the agency is here clearly cftablilhcd; but the debtor’s acquit- 
tance is not eftabliflicd by his aflertion: he is therefore not permitted 
to delay the payment ; — but after he has made the payment, he has a 
claim upon the creditor, and may exaft an oath from him: but 
an oath cannot be exaded from the agent, fince he is only a fub^ 
jUtuU. 

Ik a perfon purchafe a female Have, and afterwards plead a defexT; 
in her, and appoint an agent to manage the litigation with the feller, 
on this account, and then difappear,— and the agent accordingly in- 
ftituto a fuit againft the feller for the defed, and the feller ple-ad that 
the purchafer bad knowingly acquiefeed in that defed,— in this cafe 
the (lave is not to be returned to the feller; but a fufpenfion muft take 
place until the appearance of the purchafer, who will then be required 
to declare upon oath that he did not acquiefee in the defed. — It is 
otherwife in the Cafe of a Mt, (as before recited ;) for there the debt 
muft be paid to the agent for feizin, in Irehalf of the creditor, not- 
withftanding the debtor may plead his having previoufly acquitted 
himfelf of It; becaufe it i« there pradicablcto make a reparation, by 
Enjoining reftitution from the agent of the amount he may have re- 
ceived, on the error being made apparent by the conftituent refufing 
to fwcar; whereas, in the cafe in queftion, if an annulment of the 
fale were decreed in confequence of the defed, it cannot afterwards 
be revoked, fince a decree for dilTolving a fale takes full effed, and 
continues in force, although an error (hould afterwards appear with 
rei'ped to the defed pleaded. — This is the dodrine ai Hanetf a: ac- 
cording to whom, alfo, an oath cannot be tendered to the purchafer, 

after 
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after the annulment of the fale, and the return of the fubjed of it, 
fincc it is then to no purpofc. — In the opinion of the two dif- 
ciples, alfo, the fale ought in this cafe to be annulled, and the fub- 
jed of it returned, without a fufpenfion of it on the oath of the pur- 
chafer, fince (according to them) a reparation is pradicablc, even in 
this cafe, becaufe, if an error fliould appear in the decree of the 
Kdzee, in confequence of the conftituent’s refufal to fwear, then the 
decree becomes null, and the fubjed of the fale is returned to the 
purchaler. — Some have laid that, according to Toofaf^ the moft 
authentic dbdrine is that in both cafes a fufpenfion (hould take place ; — 
that is to fay, in the cafe of the deht^ the payment to the agent ought 
to be deferred, and in the cafe in queftion the return of the fubjed of 
the fale to the agent of the buyer ought alfo to be deferred ; — becaufe 
he direds his attention to the intereft of the feller \ (whence it is that 
if the purchafer fhould afterwards appear, an oath is exaded from him 
without the neceflity of the feller’s preferring a formal plea for it:) — ► 
the return, therefore, of the article ibid, by the purchafer’s agent, is-. 
fufpended, until the purchafer himfclf appear and make oath,— out of. 
tendernefs to the right of the feller^ 

If a perfbn give another ten dirms-^ in order that he may give them 
to the family of this perfbn for their maintenance, and the agent, in- 
ftead of the fpecific dlrms he had received, give ten dirms of his own, 
this is not a gratuitous payment ; on the contrary, he is entitled to 
retain the fpecific dirms he received in lieu of thofe he gave ; becaufe 
an agent for the delivery of maintenance is like an agent for purchafe; 
and fuch is the law, as has been already related, in treating of an agent 
for purchafe. 
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CHAP. IV. 

Of the DifmiJJion of Agents. 
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It is lawful for a conftituent to difmifs his agent, becaufe the agency 
being hh rights he may confequently^ if he pleafe, annul it : ex- 
cepting, however, when the right of another is interwoven with it; as 
where the agent is an agent for litigationy appointed at the requeft of the 
.plaintiffs in which cale the conftituent (who is the defendant) cannot 
difmifs the faid agent, bccaufe of th^ connexion of the right of the 
plaintiff, fince, if he fhould difmifs him, the right of the plaintiff 
would be fet at nought. The agency in this inftance, therefore, 
refembles agency interwoven with a contrafl: of pawnage, by the 
pawner, at the .time of fettlihg the cont raft of pawnage, appointing a 
perfon his agent for the ptirpofe of felling the pledge, and with the 
price fo obtained difeharging the debt due to the pawn-holder; in which 
cafe, as the right of the pawn-holder is conneded with the agency, it is 
in the power of the conftituent to difmifs fuch an agent ; and fo alfo in 
the prefent inftance* 

If a conftituent difmifs his agent, and the agent fhould not re- 
ceive any intelligence of it, his agency continues in force until he 
be apprifed of his difmiHion ; and all his adts until then are bind- 
ing, as his difmiflion is a detriment to him; becaufe it annuls his 
power of adion; and alfo, becaufe the rights of contradls of purchafe 
and fale appertain and refult to him ; and accordingly, an agent for 
purchafe does himfelf pay the price from the eftate of the conftituent, 
and an agent for fale delivers the fubjea of the fale to the purchafer; 

if, 
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if, therefore, the dlfmiffion were to operate inftantaneoufly, without 
his intelligence, and he Ihould, under thefe circumllanccs, either 
make a payment of the price, or delivery of the goods, he muft, in 
fuch cafe, become refponfible, which is an injury to him.— It is to bo 
obferved that agents for marriage y or the like, are in this ‘ refped 
confidered in the fame light, — A queftion has been ftarted whether 
it is requifite that the notification of the dlfmlflion of an agent be 
made by two men, or by one upright man : but as the law, on this 
head, has already been laid down in treating of the duties of the Kdzee, 
(under the, head of Decrees relative to Inherit ance^') it is here unnecef- 
lary to repeat it. 

If a conftituent die, or become an abfblute idiot, or having apofta- 
tized, be united to a hoftile country, in all thefe cafes the commiflion 
of his agent becomes null ; becaufe a commiflion of agency is not a 
thing of an abfolute or irrevocable nature, fince it is in the power of 
the conflituentl without the conlent of the agent, to difinifs him ; 
and fuch being the cafe it neceflarily follows that the exiftence of it 
muft depend on'the exiftence of th? power which created it originally, 
as it is requifite that the conftituent Ihould, duriijg every moment of 
its exiftence, continue to poflefs the fame power or capacity with re- 
lpe<ft to its formation, as he did at the beginning; — and this power or 
capacity ceafes in conlequence of the abovementioned accidents. — The 
abfolute idiotifm here, mentioned is conditioned by Kadoore^ as a /mail 
degree of it Hands only as a temporary deprivation of fen/e.—Thc limit 
of abfolute idiotifm, zccoxdlmg io Aboo Tooff', is fixed at one month, 
fince by that Ipace of lunacy the duty of falling is remitted. — It is alio 
related, as an opinion of Aboo Toofaf, that its limit is 410 more than 
tme night and one day^ fince by that fpace of idtotifm the obfervance 
of the five ftated prayers is reiliitted,— whence it is that an idiot in 
that degree is confidfered as defunB. -^Mohammed has faid that the 
limit ought to be eixtended to a fince in that fpace of 

time idiotifiii occalions the ormllion of all the religious duties prefcrlbcd 
'.VouIII- ■' - ‘ 'to 
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to a Mttjfulman ; and that, therefore, from a principle of caution , it 
ought to be extended to that period. — With relpeft to the expreffion 
“ or having apoftatized, be united to a hoftile country,” (as men- 
,tiohcd in this cafe,) lawyers obferve that it is the dodlrine of Hancefay, 
becaufe, according to him, all the a<Sts of a perfon who flniply apofta- 
tizcs rernaln fufpcnded ; if, therefore, he afterwards repent, and return 
to the faith, his ads (and confequently his commiffion of agency) 
are confirmed ; but if he be either put to death on account of his 
apoftacy, or fly to the infidels, his ads arc rendered void, and his com- 
miflion of agency is annulled. — In the opinion of the two difciplcs, 
on.the other hand, the ads of an apoftate are valid, and therefore his 
commiffion of agency is not annulled, unlefs in cafe of his dying,. 
Or being put to death, or being expatriated, by a decree of the 
Kdzee. 

. i ■ 

» / 

but not by If the conilitucnt be a woman, and' apoftatize, her conftitution of 
ton«i'mtnt be iicverthclefs, remains binding until her deaths or until her 

a removal to an infidel country, becauie it has been determined that the 

apoftacy of a woman has no effed on her coniraiis^ fuch. as fak^ or 
the like. - 

Cafes in If a Mokdtib appoint an agent, and afterward^ become incapable 

IJlIimment^of difchargiiig his ranfom, — or, if a privileged flave appoint an agent, 
afterwards he laid under reftridions,— or^; if one of two partners 
Mazoon^ or a ^appoint an agent, and the partner^ fhould afterwards feparate and dif- 
annul*ed! lolvc their partncrftiip, in all thefe cafes the agency becomes null, 
whether the agent may or may not have received intelligence of thefe 
fupervenient circumftances, (fuch as the incapability of the Mokdtib y 
and fo forth,) for the reafon already affigned, that “ the continuance 
^‘ of agency depends on the continual ^xiftence of the power and ca- 
“ pacity of the conftituent to create it which power difeontinues in 
confequence of any of the above circumftances. Now this reaipn ob- 
tains in either cafe; (that is, whether the agent be inform^ Gif' thefe 

* ■ circunaftances. 
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circumftances, or not {) in either cafe, therefore, the agency is an- 
nulled.—The reafoh of this is that the difmiffion of the agent is a dif- 
Xni^oa by effect and of necejfityy and therefore does not reft upon his 
knowledge; — in the fame inanner (for inftance) as an agent for 
fale is difiniffed when the thing is fold by the conftituent; in which* 
cafe the agency neceflarily ceafes, as the fubje£l of it no longer 
remains. 


5? 


If an agent fhould die, or become an abfolute idiot, the agency 
ceafes ; becaufe the continuance of agency ftands on the fame ground 
as its commencement ; and as, at the commencement, it is requifite 
that the agent be capable of executing the orders of his conftituent, 
it follows that the continuance of this capacity is a condition of the 
continuance of the agency ; and this capability ceafes in the prefent 
inftance, in confequfcnce of the death or idiotifm. — In the lame man- 
ner alfb, if an agent apoftatize and go to an infidel country, his. a<fts 
are not binding ; unlefs he again become a Mujfulmant and return, 
in which cafe the agency reverts to him.— *The author of this work 
obferves that this is according to Mohammed', but that, according to 
uiboo Toofaf the agency does not revert, notwithftanding the agent’s 
returning to the faith and to his country. — The argument of Moham- 
med is that a commiffion of agency is a latitude, or endowment with 
power of oBion, as it is the renewal of the bar to fuch power, which 
would otherwile oppofe itfelf. Now the agent’s power of a<ftion, fo * 
far as merely regards f^felf, refts upon the exiftcnce in him of cer- 
tain qualities, oxcofSty rationdlity, freedom, and maturity <f years ; antj 
he has been rendered incapable of exerting that power merely by a 
fupervenient circumftatt^e, (namely, his delertion to a hoftile coun- 
try ;) when, therefore,' the caufe of this difability is removed, if the 
latitude ftill continue in force, he again becomes an agents as before. 
The,reafoningof.<4^ee Toofaf \% that a commiffion of agency is an iu- 
veftiture with a power of — in other words, the agent, in vir- 

tue of his commiffion, is poflefled of a power of pa/Jing his a<fts, fo that 

I z 
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they (hall be binding -upon another, namely, his conftituent : in 
Ihort^ in virtue of his appointment, he is inverted with the power of 
his aifs, but not with the power oi performing thofe a<its; as 
this power he poflefled in virtue of his natural competency. — Now the 

* power of puffing or, in other words, agency, ceafes on apoftacy 
and defertion to a liortile territory, as thefe circumftanees arc held to 
be the lame as the death of a Mujfulman ; and it does not afterwards 
revive on the agent’s again becojning a Muffuhncfp, and returning to 
the abode of the Muffulmqns\ in the fame manner as (in fuch a cafe) 
the property in an Arn^Walid or a Modabbir does not revive ; in other 
words, if a marter apoftatizfe and go to the abode of the infidels, his 
Modabbirs and Ani-Walids become free, and bis property in them 
docs not revive in cafe of bis returning to his fiiith and his country*. 

Agency isnot jp .j conftituent become zMuffiilman, and return to the country of 

renewed by . ' 

the repen- the Muffubnans, after haviiig appftatized and gone off to a hoftile couiit 
tnmofjn try, the power of his agent, which had been annulled, does not in 
fU wan revive, accordiog to the Zdbir-Rawdyet. — Mohammed is of 

opinion that the agency revives, in the fante manner as in the pre- 
ceding cafe of the apoftacy of the agent. — ^The reafon for the diftinc- 
tion (according to the Zdhir-Rdwayet) between the cafe of an apoftate 
confiituent and an apoftate agent is, that the foundation of agency, 
with rerpedt to a conftituent, is property, which becomes null in coiir 

• fequence of apoftacy ; but the foundation of it, with refped to<au 
agent, is rationality, freedom, J^ill, and maturity of years, circum* 
^ftances which are not extinguiflied by apbftapy^ 

any*particoiar ® pcrfon appoint another his a^nt ftfr yetsf particular concern, 

aftijannuUed and afterwards-cxecutc that concern himfetfj^the agency in fuch cafe 
tuenthSfeif bcctftnes null, — This cafe admits of a variety of modes;, as where, 
ffafaa for inftance, a perfon appoints an agent to emancipate his flave, or to 
make .him a Mokdtib, and he afterwards himfelf emancipates, or makes 
a Mokdtib of, the flave, — or, where a pcrfon appoints an agent for the 

• See vol. II. p. 23J. 
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eontra£tmg of marriage between him and a particular woman, and he 
himlelf afterwards concludes the contradf, — or, where a perfon ap- 
points another his agent for the purchafe of a fpecific article, and he 
himlelf afterwards purchafes that article, — or, where a perfon appoints 
a perlbn to divorce his wife, and he himlelf afterwards divorces her three 
times, (or divorces her owtime, and her edit expires,) — or, where a 
perfon appoints an agent to conclude a Khoola with his wife, and he 
himfelf afterwards cpncludes Khoola with her; — for in all thefe cafes 
the agency (becaufe of its impratSlicability in confequence of the anti- 
cipation of the conftituent in the performance of thefe affs), is null; 
infomuch that, in the cafe of marriage, if the conftituent Ihould 
afterwards irrevocably divorce the woman he had fo married, it would 
not then be lawful for the agent to contra€l: a marriage with her in 
behalf of the conftituent, becaufe the objeft of the conftituent, in the 
agency, had been already obtained, and the neceflity of it, of confe- 
quence, no longer exifted. (It is otherwiler" however, where the 
agent contrafts the woman, and afterwards divorces her in behalf of 
the conftituent ; becaufe, in this inftance, the conftituent’s objefl in 
the agency has not been obtained,, and confequently the necelfity for it 
ftill exifts.) 

Ik a pcrlbn ;^ppolnt' another his agent for the GAe of a Have, and 
afterwards, fell that Have himfelf, , and -the purchafer return the Have to any°aaoftL 
him, in cohfequencc,o|^| -decree of the Kdzee,' founded on the proof of cannot*a^r- 
a defe<ft, it is felled ^ as an -opinion of Aboo -Toofiifi that the agent is ward* revives 
not then entitled to the faid flave, becaufe the conftituent, in* 
felling him himfelf, 'ifdid virtuidly prohibit the agent from executing' 
the deed, and it confequently becomes the famc as if he had difmifled • 
him, — Mob;:mmed, on the other hand,, alleges that the agent may in 
this cafe refell him, becaufe the agency ftill exifts,- fiticc (?;ccording tp 
him) agency is. the liftsJtcing jof a£}ion.‘-‘\t is otherwife’ where a perfon - 
appoints an agent for executing a gift, and afterwards makes the gift 

blmlVlf. and aoain rAfrafl-o it., in thic it ie-nOt lawful for the 
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agent to make the gift, lince the voluntary rctraftion of it by the con- 
iUtucnt did clearly indicate his wifti that it (hould not take place : in 
oppofition to the cafe of the return of the fubjedt of a fale founded on a 
decree of the Kdzee to the conftituent, becaufe there the conftituent 
afts from nccefflty in the receiving of it ; and there cjdfts of courfe oio 
ar^ment to (hew that he does not wi(h the fale to take place: when, 
therefore^ the fubjedl of the fale, in confequcnce of being returned, 
Jjccomcs coinplctely his property, the agent is entitled to refcll it* 
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CHAP. I. 

T he MeoSa^ . or f latntiff, is a per%j who, if he fliould volun- 
tarily relinquifli his claim, cannot be compelled to profecute it? 
and the Moodda-dli-bee^ or dfeadant., i^ a perfon who, if he fhould 
> V wilh 
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wifli to avoid the litigation, Is compellable to fullaln it. — Some have 
dehai^ a plaintilf, with relpe£l to any article of property, to be a 
pcf£)a who, from his being difleized of the laid article, has rio right 
to it but by the ellablilhmeut of proof ; and a defendant to be a perlbn 
who .has a plea bf iright to that article fcom his feizin -.or pofleni 9 ii.>of 
it. 'Mohammedy in the Mahfoot^ has laid that , a defendant is a perlbn 
who deniej . — This is correct : but it requires a Ikill and knowledge of 
jurifprudencctodiftinguiflithe deniejr in a fuit; as the reality and not 
the appearance is efficient ; and it frequently happens that a perfon is 
in appearance the plaintiffs whilft in reality he is the defendant. Thus 
:a truftee, when he fays to the owner of the depofit, “ I have reftored 
to you your depofit,” appears to be plaintiff, in as much as he 
pleads the return of the depofit ; yet in reality he is the defendant, 
dince he deniesfhe obligation of refponfihffity ; and hence his aflertioh, 
corroborated by an oath, muft be credited. 


A plaintiff 
muft parti- 
cularly ftate 
the fubjcil of 
his claim ; 


which (if it 
be mnveabU 
property) 
mull be pro- 
duced in 
court. 


No claim is admiffible unlefs the plaintiff explain the fpecies and 
quantity of the article which is the obje(3: of it; becaufe the end of a 
claim is, upon the eftabiilhment of the, propf, to obtain a decree of 
the Kdsee for rendering the matter obligatory upon the defendant.; but 
no obligation can take place with refpeft to a matter of uncertainty , — 
If, 'therefore,, the article bfc M cxifthtg, and in the poffeffion of the 
defendant, he is required, to produce it in the Court of the Kdzee, in 
order thaithe plaintiff toiypoinlwdly u-efer to it in the exlabition of his 
claim. rlniChe&me na^er, the production of it h Jieceffiiry , 3 t)the 
•time of the delrnhy of teiliinony^ or of the .adminitlration of sui oath 
to the f4efenda^; Ucaule .on thefe oecafions the greateft 
degree , of .certluntyii and knowledge is requifite; and this is 
anfwetc^ hy a poijf^d reference with isalpcft to moveable property, 
fuch as may be brought into the 'court of the K&Me, fince % 
pwnted reference moft cotn^ely afeertains and determines imj 
thing, ^ ... 


When 
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When the claim of the plaintiff is of a valid nature, the appear- 
ance of the defendant is ncccflary. This praaice has been followed 
hy Kdseej in all ages.— It is, moeover, incumbent on the defendant valid claim ; 
»to give a reply to the plea, when he is prefent, in order that the ob- 
jea of his prefence may be anfwercd. It is alfo nccelTary to produce ‘"j 
tbeyi<^><5fof the claim, for the reafon already ftated.— It is likewife jeaofht 
incumbent on the defendant, in cafe of his deni^^ to take An oath, as 
lhaU be explained in the latter part of this chapter.— If the fubjea of 
the be not prefent, a bare explanation trf the quality of it is not fpcciEcd. 
fufficieat; for it is indifpeafiMe, in this cafe, that the ve/wf be fpcci- 
fied, in order that the fubjea of the claim may be fully afeertained ; 
bccaufe the fubftattce of an entity is known by an explanation of its 
value j and not by that of its quality^ ftnee many individuals of that 
genus may partake of the fame qualities; and as an adual fight of the 
article is, in this inftance, unattainable, an explanation of the value 
is accepted in the place of a pointed reference td k.— (The lawyer 
jibm Leys has faid that to an explanation of the value ought to be added the 
thatof the ^rWiirO—IfthecUim relate to land, or other immovc- 
able property, k is requifite that the plaintiff define the boundaries, 
and lay ** that land is in the poflfeffion of the defendant, and 1 claim make an ex- 
k from Kim;”— becaufe fuch property cajjnot be deferibed by a 
pointed reference, as k is utterly impoffiblc to produce it m the affem- 
iblyof their^Ma; a aefitdtiai of the boundaries therefore fuffices, as 
immoveable property may be afeeifakwfi d#iition.-^lt is 

neceSsKy to Refine /air *oi»ndanw, and Wfpec^ ihi'-proprietors 
<£ aacW adding t d^tiptkn of m lyhicK is required tft 

as far Incit as the, |^sa«^n#A«v^ftace (io ihaqpioion of 
knowledge of the ^ptdfather K edential t<» 4 lie complete 
.defcripdohnf a family: and ^ is appemmk -14 how^ni^;|he pro 
.'iniBtsr of thc^bonadary be a peffon of notpejetyi the fimple mention 
of him is fuffieieW>t 4 f* alfo, of dbe botmdanos bc'de/ined, 

it is fufRcient, according to our doflors; (contrary to the (rpufufo ot 

;)— bccaufe a definitiou is'in this cale made of a tlicm « 
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and i'O/t'fnajority is equivalent, in efFeit, to the w6o/(f.— It is other- 
wife where all the four boundaries are mentioned, and there happens 
to be a miftakc with rcfpe6t to one of the four, for in this cafe the 
cfaim is falfifled : in oj^fition to the cafe where a definition of one of 
them is omitted, as that does not induce a falfification of the claim.; — 
(It is to be obferved that, in the fame manner as a definition of the 
boundaries is requifite in a claim regarding immoveable property, fo is 
it alfo requifite in giving evidence.') — With refpedl to what was before 
advanced, that the plaintifP muft fay “ that land is in the pt^ejfton 
“ the defendant^ See.** this is indifpenfibly requifite ; becaufe the de- 
fendant is not liable to the fuit, unlefs he be pofl'efl'ed of the land. As, 
however, the aflertion of the plaintiff and the verification of the de- 
fendant is not alone fuflScient to prove this, it is requifite that the 
plaintiff prove the pofleflion of the defendant by the evidence of wit- 
neffes, or that the Kdzee be himfelf acquainted with the drcumftance. 
This is approved ; becaufe in the aflertion of the plaintiff and the veri- 
fication of the defendant there is room for fufpicion, fince it is flill 
poffible that the land may be in the pofleflion of another,, and that they 
may have agreed in its being in the pofifefflon of the defendant, to in- 
duce the Kdaee to pafs a decree.— 'It is otherwiie with tefpeft to move- 
property, becauf^thc fei^in of the pofleflbr being, in that cafe, 
determinable by fight, there is no neceflity for proof by means of 
witoeffes."— With refpeS: to the plaintiff^s faying I claim it from 
dttfeftdih^” this ts alfo fodtfpcnflbty requifite } , becaufe to de- 
miindiit is hts fmd the demand ihufl therefore be made; and 
*3110;* becaufe it pofRblesthatthf ||nd may be i'nthe pc^ffioii of the 
defettto^ in virtibe of'paWmg^i— ot dvcentioiil aAer. a fete of it, to 
anfwOr the price, '-^hd thjs apprdtenfion is removed by the claim of 
Lawyw» have inferred thsyt becaufe of the above poffibility, it is 
requifite, iti a cafe of ^dnoveable^property, that the plaintiff declare 
the tbiog is poiteffion of the defendant. 


If 



Chap. 1. CLAIM S. 

If the claim relate to debt^ it is fufficient for the plaiutlff tp fay 
“ I claim it.” For as the perfon on whom .the obligation refts is 
himfclf prefent, there remains only the claim of it ; and this it is in- 
cumbent on the plaintiff to make, bccaufe it is his right, and all'o, 
becaiife, until he himfelf claim it, the Kazee can take jio notice of it. 
It is, however, necellary thatthe jexplain whether it conlift of 
oi- deendrs, and whether it be gold or filver, as fuch explanation defiiacs 
the debt. 

What has now been mentioned is an explanation of the validity 
of claims. — It is to be oblerved that where the claim of a plaintiff is 
valid, the Kazee muff interrogate the defendant, and alk him “ whe- 
“ ther the plea be true or not If he acknowledge the truth of it, 
then the Kdzee muff pafs a decree, founded upon his acknowlegment, 
becaufe acknowledgment docs in itfelf produce the effe(51: : the, 
nlu ft, 'therefore, order the defendant to give up the pofleflioa of the 
article concerniflg which he . has made the. acknowledgment, and to 
deliver, it to* the plaintiff.— -If, • on the other hand, the defendant deny 
the truth of the allegation, the Kdzee muft require the plaintiff to pro- 
duce evidence, becahfe the prophet, in a cafe where a defendant ob- 
jciSbed to the allegation, laid firft to the.plaintiff. *’*• have you evidence;!" 
and oh his answering in the negative, he then faid “ it belongs to 
“ you to demand d» oath froth the .defendant " • Now it appears from 
this tradition^' that -the right of -demanding an oath from the de- 
fendant refts upon tKfe defeat of ^jidence on the part of the plaintiff ; 
and hence it is rcqwifite firft ttt ddUttand theevidepce of the plaintiff, 
and cm hfe'makSig known hU Inability te* produce it, to demand an 
oath' from the defendant.— If^-* therefore, the plaintiff prcxluce evi- 
dence in atteftation of his claim, the Kdzee muft pafs ^ decree ill, his 
favour, as in that cafe there cannot be any fufpicion of fallity. — If, 
on the other hand, he be unable to produce- evidence, and demand 
the defendant to be put to hii oath, in that ca^ the Kdzee (bccaufe 
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CLAIMS. 

of the tradkion above quoted,) muft adminiftcr an oath to him. The 
denuak! ^ the plmntiff^ however, is requifite to the exaftion of the 
oatii^ as it is his right. 


CHAP. II. 

Of O^th, 

' O' 

If a plaintiff declare that “ hh witneffes are prefent in the city, but 
“ not in the court of the Kizect *- and (hould neverthelefs demand an 
oath from the defendant, in that cafe (accoi^ng to Hfftkefa) i\it 
defendant muff not be reqaired to take the o4th. Abo6 alleges 
that an oath muff, -tn thn cafe, be exacted from the defendant ; be- 
caufe it is effablilhed, 1^ the traditkxvbefbirt eked, that an oath is the* 
right (ff the plaint^; and U muff eonfequently be granted to him in 
cafe of his demanding it. The reaibning c&Hemttfa is that the effa- 
blifltment of a right in the plaintiff to exaA an Oath from the 
is ffmnded on the fuppofition'of his inability to produce evidence, as is 
expieMy declared in the above oaentioned tradition.->Hence until his 
^ability to produce evidence be made apparent, his right does not take 
jflace, any more than if the witneffes were priffent in the court of the 
KShste. The opinion of Mohmmd (as reported by Khe^df) coincides 
s^ith that of Aim Toofttf'. according, however, to a report of TahAvect 
k cOincides with that 

Ak oath cannot be exaded from the plaintiff, becaufe of the fa)dng 
recorded In the traditions of the prt^het, <* tvidince 

“ the 
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“ tie part of the Appellant, and an oath on that of the Respond* 

“ ENT j” from which it is evident that an oath is not in any ftiapc 
incumbent <mi the plaintiff; otherwifc the neccflity of it would not 
have been rcftri£ted to the refpondent or dfendant, — {Shqfei^ however, 
diilents from this doftrine.) 

If both the aftual poffelTor [of the property] and the plaintiff The evidence 
fhould adduce evidence in fupport of their abfblute right of property, 
in this cafe the evidence of the perfon in pofleffion muft be rejected 
and that of the plaintiff admitted. — Shafei maintains that the evidence to 
of the poffeflbr muft be admitted, and a decree pafted in his favour ; * 

becaufe the evidence is corroborated by the poJfeJfoH^ and is confe- defnuUuu, 
qucntly ftrong and apparent ; it ought therefore to be preferred, in the 
fame manner as evidence in favour of the pofteflbr is preferred in cafes 
of births marriage^ or a claim to a Have that has been emancipated, or 
that has become an Am-fValidt or been conftkuted a Modabbir : — in 
other words, if two perfoas fSiould ieveraUy aflert that a particular 
horie, in the poffeftion of one of them, was the c^pring of a horfe 
belonging to him, and if each fhould bring evidence in fupport of his 
affertion, in that cafe the evidence of the pofteifor would be preferred; 
and fb alfo in the. cafe of a contefted wife who is in the pofleffion of 
one of the two cIumao(s,->Dr in the cafe of z/reedman^ an Am-lValid, 
or Modabbiti who is in the pofleffion ci one of the two perfons who 
claims the right of property. — In reply to this reafening of Shtfe'i., 

OUT doctors argue that it is not the evidence adduced by the pojfefor 
which proves the abfolute right of property, becaufe the pofleffion of* 
itfelf indicates the abfolute right, and confequently anticipates the 
proof, which would elfe have rellilted from the evidence. It is other* 
wife with refpeft to the evidence adduced by the perfon not in pof* 
feffipn, becaufe by that an abfblute right of property is proved • ; and 

* As it is not uiticiiiated by any other circumiUaK^ and. con&qu^qdy muft be 
admitted. 
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<ls the evidence on the part of the perfon not in pofleffion occafions 
proo^, it is thercfore'admitted, fihee as the purpofe of evidence is to 
eftyblifli proof, the evidence ^hich occafions proof muft be preferred. 
If is to be o'bferved that fioffcflion indicates a right of property abfo- 
lately, but not relatively, as in the cafes adduced hy Shafei', and hence 
the analogy conceived by him between thele cafes and the cafe in 
queftion is not juft. , 


'rhe defend- 
ant refufing 
to fwcar, the 
Rdxfe mud 
forthwith 
pafs a 'decree 
againll him. 


If the defendant refufe to fake an oath in a cafe where it is in* 
cumbent upon him, tlie Kdzee muft then pafs a decree againft him be- 
caufe of his refulal, and muft render obligatory upon him the objedt of 
the claim on behalf of the plaintift*. — -Shafe'i maintains that the Kdzee 
muft not pafs a decree immeiJiately bn the refufal of the defendant, but 
muft firft: adminifter ah oath th’the plaintiff, and then pafs a decree 
againft the defendant; becad/e^thc rbfufal to take an oath admits of 
three different coriftru£tiqft^ *:~}.1t may proceed from a defire to avoid 
afalfeoath; — II. it itiay 'p^eed from ah unwillingnefs to take an 
oath, although, in teftimony' of the tfutb, from an opinion of its 
being derogatory to the deponent’s charafler; and, III. it may pro- 
ceed From a doubt and uncertainty whether the matter be true or 
falfc;— and as the refufal to take an oath is a matter of uncertainty, 
it cannot amount to frmf, (fince every thing of an uncertain nature is 
incapable of conftiluting proof;) and as the oath of the plaintiff mani- 
fefts the right, recourfe muft therefore be had to argu- 

• ments of our doctors, on the other hand, are that the refufal of the 
plaintiff to take an oath, indicates either a conceflion of the thing 
claimed, or an .acknowledgment of the validity of the claim ; fince, 
if the cafe were otherwife, he could have no motive to refufe an oath 
when the maintenance of his right depended upon it. — Befides, there 
are no grounds on which an oath can be tendered to a plaintiff, fince 
the tradition before mentioned exprefsly evinces that an oath is re- 
'ftridtcd^ii the defendani. 


It 



Chap. II. CLAIMS. 

It is incumbent on the Kd^e to give three notifications to the de- The Kax(t 
fendant, by three times repeating to him “ I tender you an oath; JUreeiliLte 
“ which if you take, it is well ;*’if not, I will pafs a decree in favour “ 

“ of the claimant,” — This threefald repetition is required becaufc of 
the want of certainty in cafes of rcfufal to take an oath, lince there 
fubfifts a difagreement with regard to the validity of paffing a fentencc 
upon it.— -(The neceffity of the repetition has been recited by Khafaf^ 
as from a principle of caution.^ and to cut off the defendant from any 
further pretence.)— It is, indeed, an eftablifhed tenet, that if a de- 
cree be paffed on one notification only, it is valid ; and this is approved 
dodlrine.— It is moft laudable, however, to give three notifi- 
cations. 

A REFUSAL to take an oath is of two kinds: I. real^ (where the Refufai to 
defendant exprefsly fays “ I will not take an oath;”) and, II. u/r/W, ["rkind/. 
(where he remains filent.) — The elFcdl in this latter cafe is the fame 
as in the formef, provided it be known that the perfon refuling is 
neither deaf nor dumb. This is approved dodrine. 

If a man claim marriage with a woman, or a woman with a man. An oatii ciwi. 
and the defendant in cither cafe deny the claim, then (according to Ha- 
neefa) it is not neceffary to exaft an oath.— The law is the fame ( ihcdefendfint 
cording to Haneefa) with refpe£l to a claim of reverl'al [after divorce,] fpc^atng\w- 
■ or of refeindmertt in a cafe of Jila^^ot. a claim of fervitude, or a claim 
of offspring,: or c^ims of Inieage^ puniihment, and Laan. 

Thus if, in a cafe of divorce,, the wife, after the expiration 
edit-, were to advance, a plea of reverfal againft her hulband,. or the 
hufband to advance a plea of revcrial againft his wife, and the de- 
fendant Ihould,. in cither cafe^ deny the claim, — or if, in a cafe of 
Alla, either of the parties were to plead a refeindment from the vow, 
and the other to deny it,— or, if a peribn were to claim the right of 
flavery to another whofe condition is unknown, or he whofe condition 
is unknown claim his being the flavc of that other, and the'4itifcndai)t, 
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in eithot* cafe, deny the clainn, — or, if afemale fUve were to plead her 
beo:^ an Am-Wal'td to a particular naan, and that a certain perfon is 
their offspring, and the man himfelf deny it *, — or, if a perfon were 
to plead that another of unknown birth is his fon, or that other plead 
-that this perfon is his father, and the defendant in either cafo deny the 
claim, — or, if a perfon were to plead that another of known condition 
had been emancipated by him, and that he therefore poflelies the right 
of Wtlla over him, or that other plead that he had been emancipated 
by him, and the defendant^ in either cafe, deny the claim,— or, if a 
perfon were to plead that another had committed whoredom, and that 
other deny it, — or, lallly, if a wife fhould plead that her hulband had 
flandered her, — in all thefe cafes it is not neceffary (according to Ha- 
neefa) to exad an oath from the defendant.— The two difclples main- 
tain that it is requifite to exaft an oath from the defendant in all thefe 
cafes, excepting in the cafes of punifhment, or of Ladn ; — for they 
argue that a refufal to take an oath amounts to an acknowledgment, 
as fuch refufal is an argument that the party is falfe’in his denial : a re- 
fufal to take an oath is, therefore, an acknowledgment either in 
rea/iiy or in effeSl ', and acknowledgments are admitted in all the 
above cafes. This fpecies of acknowledgment, however, is of a dhu3/- 
ful nature, as it is not a perfedWy valid acknowledgment ; and pu- 
niihment is remitted in corifequence of any doubt ; and as Ladn is alfo 
punifliment in effect, they hold that, in that inftancealfo, an oath cannot 
be impofed.— The reafoning of Hanetfa is that a refufal to take an oath 
amounts to a conceffion of the objeift to llic plaintiff; after fuch refufal, 
• ihetcfore, it remains unneceflaiy to exadt ap oath, becaufeoF the attain- 
ment of the objedt independant of it.— (It is molt laudable to conllder 
the refufal to fwear in the light of a grant or conceffion, as it avoids 
.the confequence of the defen^nt ftdfifying in his denial.)— Now as a 

* This cafe does not, like all the lefl, hold true when the terms of it are reverledi for 
in cafe the claim Ihould have been made on the .part of the sm«^ it is conlidered A an ac- 
knowledgnlen^ and the denial of dte woman it (hen of no effeA. 
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refulal to take an oath is (hewn to be a concelfion of the thing ui dif^ 
pute, it follows that fuch refufal can have no effe£t in the above cafes, 
fince they are not of fuch a nature as admit of concellion : an oath, 
•therefore, is not exaded from the defendant in fuch cafes j becaufe the 
advantage propofed, in exading an oath, is to enable the Kdzee to pals 
a decree in confequence of the refufal; and this advantage cannot be 
obtained in fuch cafes. 

Objection. — If a refufal to take an oath be equivalent to a cou- 
ceflion, the refufal of a Mokdtiby or of z. privileged flave, ought not to 
be admitted, fince neither of thefe are competent to make a coii- 
ceflion. 

Repey. — A refufal to take an oath is confidered as a conceflion, 
in order to remedy the evil of contention : — the refufal of Mokdtibs 
and privileged flaves is therefore admitted. 

Objection. — If a rcfulal to take an oath be a conceflion, 
it ought not to be admitted in claims of debt, fince the fubjed of a 
gift mufl: neceflarily be fubfiancer, whereas a debt relates merely to 
quality. 

Reply. — The validity of a conceflion of this nature, in cafes of 
debt, is admitted in conformity with the conception of the plaintiff; for 
he conceives the thing he receives to be that adual thing to which 
he is'^entitlcd. Befides, concejfton, in this inftance, merely means a 
<effation of obJlruSlion ; that is to fay, the defendant dpcs not obftrud 
the plaintiff from taking his property, and he accordingly takes it, as 
prcqierty is a mattM of but light concern. — It is otherwife with refped 
to the particulars before mentioned, as thefe are not matters of light > 
concern, and hence it is not lawful for the defendant to make a gift of 
them. 

An oath muft be exaded from a thief; and if he fhould refufe to 
take it, he becomes pliable for the property, but does not fubjed him- 
Iclf to the penalty of amputation ; becaule his ad involves two confe- 
^uences, namely, re^pon^bility for the property, andthelofs of his 
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hand; and as his rcfulal cftablifties the firfi confequence, but not the 
fecsndi it is therefore the fame as if the faft had been proved by one 
man and two women, in which cafe a refponfibility for the property 
takes place, but not a lofs of the hand. 

If a wife advance a claim againft her hufbaad, by aflerting 
that he had divorced her previous to confummation, an oath muft 
be tendered to the hulband, and if he refufe to take it, he becomes 
rcfponfible for her half dower ^ according to all our dodtors, becaufe 
(according to them) oaths are admitted ki cafes relative to divorce, 
and particularly where the objeft is property . — In the fame mannef 
alfo, oaths are admitted in cafes of marriage, where the wife claims 
her dower, as this is a claim relative to property, which is eftabliflied 
by a refufal to take an oath, though the marriage be not thereby 
proved. — In the fame manner alfo, oaths are adminiftered in claims of 
parentage, where the claim relates to fome right, fuch as inheritance 
or maintenance^ (as where a difabled perlbn claims., that he is the bro- 
ther of another, and that his maintenance is incumbent upon that 
. other, who denies the famc.)‘«-In cafes allb of iuvalid rcceffions from 
gifts, (as where, a perfon wiflting to retradl his gift, the grantee af- 
ferts that he is his brother, and that, on account of fuch relation, he 
has no right to retradt,— and the granter denies the fame,) — an oath 
is tendered to the defendant, as the objcdls of them arc the rights aL 
luded to. An oath is not tendered, according to the two difeif^es, in 
Ample cafes of confanguinity, unlefs where the relation is of fuch a 
Wurc as to be eftablifhed by the acknowledgment of the defendant : 
as where a perfott, for inftance, afferts that another perlbn is his father y 
or his fm , — or a woman afferts that a certain perfon is her father 
or a man or woman claims a right of Wtlk, or a man or woman 
claims marriage, —in which cafes, if the defendant acknowledge the 
relationlhip, the Willuy or the marriage, they are cftaHilhed accoid- 
ing^; and if the defendant rfi/f to make oath, this (according to the 
two difeiples) is equisulsnl tn itcknofwlcdgment. It » ntherwife 
5 ' 'Where 
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where a woman alleges that a certain perfon is her fon^ becaufe in that 
Cafe the relationfliip depends on another, and therefore, as the acknow- 
ledgment of the defendant can have no efFc<9:, fo neither w'ill his refufal 
to> take an oath. 

If a perfon claim a right of retaliation upon another, and the de- Cafe of a 
fendant deny it, in this cafe (in the opinion of all our doftors) an oath 
muft be adminiflered to him.— If he refufe to take it, and the retalia- 
tion relate to the members of the body, he muft in that cafe fuffer reta- 
liation ; but if it relate to murder, he muft be imprifoned until he 
either confefs or take an oath of exculpation. — ^This is according to 
Haneefa.~^T\\t two difciples are of opinion that in either cafe a fine 
muft be impofed ; becaufc, although (according to their dodtrine) a 
refufal to take an oath is an acknowledgment, yet it is attended with a 
degree of doubt, (as has been already explained ;) and confequcntly 
cannot eftablifh reta^ta^ion^'.•^^ fine of property is therefore due ; efpe- 
cially where the bar to the retaliation arifes from a circumftance on the 
part of the perfon who is liable to the retaliation ; as when the avenger 
of blood claims for wilful murder, and the defendant acknowledges 
erroneous murder. — The argument of Haneefa is that the members of 
the body of a man are confidered in the fame light 'niCa. property , and 
hence a conceffion with refpedl: to them is admitted in the fame manner 
as it is admitted in the cafe of property ; for if a perfon fhould fay to 
another cut off my hand,” and that other accordingly cut it off, he 
woiftd not be fubjedt to any corapenfation, which clearly proves that 
the conceffion thereof is lawful, akhough it be not allowed to the man", 
in tbisinftatioe, to Cutoff the hand*, as it is attended with no advan- 
tage to him.— In fhort, conceffions are allowed with refpedt to parts of 
the body, but not with refpedt to the body itfelf, and as a refufal to fwear, 
in cafes retaliation with ref^^ to the parts of the body, is a con- 

* lo other w«r<^ to of or ^oAceffion.” 
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ceffion an advantageous nature, (as being the means of terminating 
a contention,) it follows that, the cutting ofif the hand is advantageous 
in this inftance, in the fame raatmer as it is advantageous to ampu- 
tate a limb in a cafe of mortification, or to draw a tooth in cafe of ex.- 
cefiivc pain. 

Where the If a plaintiff aflert that “ his> witncfles are in’ the city,” the de* 
wit'ne}^s*are Ic^^dant muft, in that cafe, be required to give bail, to anfwer for his 
within call, appearance withih the term of three days, left he abfcond, and thus 

the defendant , . . . , , « , . • • , /• . .i 

muft give bail the right of the plamtiff be dcftroyed and it is lawful thus to take 
pearMce*for appearance, (according to our doctors,); as has been already 

three Jayt: expljuned *. — The taking g£ bail from the defendant, in this inftaiice^ 

immediately on the preferment of the allegation by the plaintiff, pro- 
ceeds upon a favourable conftrudtion of the law, bccaufe of its being 
advantageous to the plaintiff, and not materially detrimental to tha 
defendant: and the reafon for taking it is that it is incumbent upon the 
defendant to make his appearance in court upon the inftant of the 
claim; (whence it is that a perfon is immediately difpatched to fum- 
mon him ;) and as this might prevent him from going on with any. 
bufinefs in which he may be then employed, it is therefore lawful to 
take bail for his appearance. — ^The term of three days, as above men- 
tioned, is recorded from Haneefa', and that term is approved.— In 
taking bail (according to the Zdhir Rawdyet), there is no difference 
between an unknown perfon and one of eftablifhed note ; nor between 
bat if the the claim of a large and of a Jmall fum. The declaration of the plain- 
notwhhin* however, that “ his witncfles are in the city,” is indifpcnfable 
not be re towards the taking of bail for. appearance : and hence, if the plaintiff 
qaired from Ihould fay “ I have no witnefles,— or, “ my witncfles are abfcnt 
Inl***^*"^* “ from the city,” bail is not in that cafe to be required from the de- 

fendant, as it is of no ufe f. If, thei^ore the defendant, ia this 

* See Ml, Vol. II. Book XVIH. 

t Becaufe the plaintif, bcit% defiitute of witneflM, cannot pofCbly efiaUifli hJi claim: 

inftance, 
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inftance, upon being applied to, give bail for his appearance, it is 
well: but if be refulc, the Kizee m\ift then direft the plaintiff to at- 
tend and watch over him, in order that his own right may not be 
deftroyed: excepting, however, where. the defendant may happen to 
be a traveller, or about to travel, for then the plaintiff is to watch 
over him only whilft in the court of the Kdzee ; and if he (hould take 
bail for his appearance under thefe circumftances, it mufl: be .extended 
only to the breaking up of the court of the Kdzee ; becaufe if either 
' the bail or the watching over him were extended to a longer period, 
k would occafion a detriment to the defendant, in as much as he would 
be prevented, during that fpace, from' purfuing his journey'; but 
where it is limited to the time of the fitting of the court, he is not 
fubjefted to any apparent inconvenience. — ^The particulars of watching 
or attendance will be- explained in treating of 


SECTION.. 

Of the Manner (f Sw.barin-o, and reqmring an Oath. 

An oath ia not worthy of credit unlefs it be taken in the name of 
God, becaufe the prophet has laid ** whoever takes an oath^ let him 
“ take it in the name rf God ; otherveife let' him omit the oath entirely 
— ^and aWb, becaule he has declared. “ whoever takes an oath' 
** otberwife than in the natne (f God is mefi certainly tin- associ-' 
“ ATOR*.**' 

It is incmxdsent upon thei&lsiee to- defire the fwearer to corro- 
borate his oath by reciting the attributes of God.-— T hus^he muft 

OMuiaf a moBetyshtiftt 
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dirtft him, for inftance, to fay “ I fwear by the God than whom 
“ there is no other righteous God, who is acquainted with what is 

hidden and apparent, that neither by me, nor on ray behalf, is the 
“ amount due to Omar which he claims, nor any part of it. — -The 
Kdzee is at liberty either to add or diminilh from this oath as he 
pleafes : but he muft not lb far extend his caution as to repeat the oath, 
becaufe it is not neceflary to fwear more than once. — If a perlbn 
Ihould fwear by God, by the merciful, by the mofl merciful f — 
it is confidered as three oaths : but if the two laft particles of fwearing 
be omitted it is then only one. — It is to be obferved that the Kdzee has 
the option either of adding the corroboration to the oath, or of omit- 
ing it, and fimply deliring the defendant to fwear “ by God.” — 
Some have faid that it is improper to preferibe the corroboration to 
fuch as arc known to be virtuous, but that to all others it is necef- 
fluy. — Others, again, have faid that the corroboration is necef- 
fary in claims to a great amount, but not where the amount is 
/mail. 

A DEi'ENDANT muft iiot fwcar by divorce or emancipation, (as if 
he fliould fay, “ if the claim preferred againft me be juft, my wife is 
“ divorced,” or “ my flave is emancipated,”) becaufe of the tra- 
dition before quoted. — Some, however, have faid that, in our times, 
if the plaintiff fhould importunately require it, the Kdzee may then 
fldminiftcr to the defendant an oath by divorce or emancipation ; fince 
in this age there are many men who fcruple not to fwear by the name 
of God, but who are, ncyerthelcfs, averfe from an oath by emancipa- 
tian or divorce. 

T HE Kdzee muft adminifter an oath to a Jew, by diredling him to 
fay ** I fwear by the God that revealed t\it Pentateuch to Mofes’,” — 
and to a Chriflian, by dire<ftiiig him to fay ** I fwcar by the God 
“ that fent down theg^tf/of Jesvs;” — becaufe the prophet, upon 
a certain occafion, adminiftereil an oath to a Jemi, by faying to him 

“ / defre 



Chap. II. 


79 


CLAIMS. 

“ I dejire you to /wear by the God that hath fent down the Pentateuch 
to Moses, that fuch is the law with regard to whoredom In your 
book and alfo, becaufe the Jews believe in the divine miffion of 
Moses, and the Chriftians in the divine miffion of Jesus Christ. — 
In the adminiftration of oaths to them, therefore, it is neceflary to 
corrojborate them, by a fpecification of the books which, have been re- 
ceived through their refpe<3:ive prophets. 

The Kdzee muft adminifter an oath to a Majoofee^ by direfting 
him to fay ‘‘ I fwear by the God that created. — ^This is re- 
corded, by Mohammed^ in the Mabfoot ; but it is related of Haneefay 
in the Nawddir^ that he never adminiftered an oath otherwife than in 
the name of God. — Kbafdfy moreover, reports that Haneefa never 
gave an oath to any excepting Chriftians and Jews, otherwife than in 
the name of God, becaufe in confounding fire with the natne of God, 
a reverence is (hewn to it to which it is not entitled : contrary to the 
Old or New ^efamenty as thefe are the books of God, and therefore 
entitled to reverence. This dodtrine has been adopted by fevcral of 
our modern doctors. 


Pagans muft 
fwear by 
God. 


An oath cannot be adminiftered to an idolater otherwife than in 
the name of God^ becaufe all infidels believe in God, as is evident 
from. this fentence of the Koran “ If xe ask of them (the in- 

“ fidels) WHO HATH CREATED YOU, VERILY THEY WILL ANSWER, 

“GOD j^LMIGHrrr 


An oath muft not be adminiftered to infidels in their place Oathjmuif 
of worihip, becaufe the Kd%ee is prohibited from enterkig fuch a niHenhnan 

. infidel place 

of worfhip- 


fJace. 


It is not neceflary, in adminiftering an oath to Mttffnlmans, to The oaths of 
corrobcaate it by means of the time or //<*»-, (fiich as by the admini- 
ftration of it on a Fridt^^ or in the nufyue^') becaufe the objeft of an 
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oath is a reverence to him in whofe name it is taken, and this depends 
not on any particular time or place. — Befides, if the corroboration of 
oaths to Mujfulmam, by a rcftriclion to time and place, were neceflFary, . 
it would fubjed the Kdzee to au inconvenience, in the neceffity he 
would be under of attending at the particular time and place; 
and the law .admits not of inconvenience, more efpecially where . 
the fulfilment of right, or the execution of juflice, does not depend 
upon iL 

Iv a perfon allege that he has bought a Have from another for a 
thoufand dirms, and the feller deny the fad ; in this cafe the feller 
muft be required to fwear, in the following manner, “ I fwear by 
“ God that there docs not abfolutely at prefent exift any contrad of 
fale between me and the plaintiff;” — and not in this manner, “ I 
fwear by God that I have not fold, &c.”--lx;cau(e it often happens 
that a fale is made, and afterwards an Akdla^ or diffolution of the con- 
tract, takes place. — In cafes of ufurpation it is neceflary that the defend- 
ant fwear, in the prefence of the plaintiff, in this manner, “ there is no 
“ part of that which you allege that I have ufurped from you, due by 
me,” and not “ / have not ufurped, &c.” — becaufe au ufurpation is often 
done away by the proprietor felling or making a gift of the thing to 
the ufurper.— In cafes of tnarriage it is fequifite that the defendant' 
fwear to* this effeCt, “ no marriage does at this time fublift between 
“ me and the plaintiff — becaufe a marriage is fometimes diffolved 
by Khoola. — In cafes of divorce the hufband muft fwear “ this wo- 
►■“ man is not at prefent finally feparated from me, by the divorce 
which Ihe pleads;” — arid not, in an abfolute manner, that “ he has 
not divorced her ;” — becaufe a new marriage femetimes takes place 
after a 'J’aldk Bdyeen, or complete divorce. — Thus, in all thefe cafe’s, 
the Kdzee muft fwear the defendant with relpeCt to the objefl of the 
plea, and not with refpeCt to the caufe oi it ; fince, if he were to ad- 
minifter the oath with refpe^: to the caufe, it might be injurious to 
the defendant.— What is here advanced is conformable to the opinion 

of 
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oi I laneef a and Mohammed. — Aboo Toofaf\% of opinion that. In all thcfc 
cafes, the Kcfzee' mud f’wear the defendant with rerpe^ft to the < 
(except where the defendant particularly requefts the contrary;) hc- 
caule fates, for inflancc, are lc)metimcs made, and afterwards dii- 
lolved ; divorces fometimes executed, and afterwards fuccccdcd by a 
marriage (sl’ ; and ufurpations fometimes done away by gift or 
fate : — in all thelc cafes, therefore, the oath muft be adminiftered with 
refpe£l: to the objebd - — Some have faid that tlie Kdi.ce ought to be 
guided by the denial of the defendant ; — in other words, if the de- 
fendant deny the cauje, let the oath relate to the caufe, — or, if he 
deny the efFedd, let the oath relate to the objetl . — It is to be obferved 
that (according to Haticifu and Mohafumeif) the oath mull in every 
inflance relate to the objebt, where the caule is of fuch a nature as 
renders it liable to be done away by fome other caufe ; excepting only 
where, in refling the oath upon the objebt, the tendernefs due to the 
plaintiff is likely to be deflroycd ; for, in this cafe, the oath (accord- 
ing to all our dodlors) mull be refled upon the caufe. Thus, if a 
wife, having been completely divorced, fhould prefer a claim of main- 
tenance againfl her hufband, and the hufband lliould not think him- 
felf bound to comply, becaufe of his being of the fedl of Shafe'i, — or, 
if a proprietor of a houfc, or of land, fhould prefer a claim of pre- 
emption againfl the purchafer of a contiguous property on a plea of 
Shaff'a, and the purchafer, being of the fcdl of Shajei, fhould not 
admit his claim, — in thefe cafes (according to all our dodlors) the 
oath ought to relate to the caufe", — for, although the defendant could 
not deny, upon oath,^ the caufe or circumfances of tlic cafe, flill he 
might, upon oath, deny the objebi ; — in other words, he might deny 
the validity of the claim as founded upon thefe circumflanccs : if, 
therefore, the oath were to relate to the objebl, it w'ould evidently be 
injurious to the plaintiff. — If, on the other hand, the caufe be of fuch 
a nature as cannot be removed or done away by fome other caufe, in 
that cafe the defendant’s oath (according to all our dokHiors) mu ft relate 
to the caufe. — Thus, if a Mujfuhnan flavc fliould plead his ha\ ing 
VoL. III. M ^ been 
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been emancipated, and his mafter deny this, in that cafe (as the law 
does not admit of a Mujfulman becoming a flave after having been once 
free') the oath tendered to the matter mutt relate to the caufe\ — in 
other words, he mutt be required pofitively to fwear ‘‘ whether he 
“ has ever emancipated this Have, or not?” — It is otherwife, how- 
ever, with rcr|>e£l to a female Mujfulman flavc, or an infidel male Have; 
bccaufe both of thefe may be again fubje^tted to flavery after liaving 
been rendered free;. — the female Have, by being firft emancipated, 
and then apottatizing and being united to a hoftile country; — and the 
male flave, by being firft emancipated, and then breaking his contrad: 
of fealty, and being united to a lK>ftile country. 


Ill • cue of 
itihciiaoce, 
t)ie f'a'U (if 
tl L aOend* 
ai.t muil rj- 
liic [o his 
hiozvh J^s, 


Tf a perfon acquire a right to a flave by inheritance, and another 
prefer a claim of right to the faid flave, in that cafe the oath of the de- 
fendant muft relate to his knowledge \ — that is, he rnuft be required to 
fwear that he does not know the flave in queftion to be the property of 
the plaintiff; — becaufe not being acquainted with the afts of the per- 
i'on from whom the inheritance defeends, he cannot abfolutely i'wear 
that the flavc is not the property of the plaintiff ; — whereas, if he had 
acquired the flave by a gift or purchafie^ he could fwear pofitively as 
to his right of property, flnee purchafe and gift are both caulcs of a 
right of property. 


When a de- If a pci foii prefer a claim againft another, and the defendant deny 
h, but ttiould after wards give the plaintiff ten dirms^ cither as an cx- 
piation for his oath, or as a compofition for it, fuch expiation or com - 
plaintiff, an pofition is Valid ; becaufe it has been fo related by Omar’; and the plain- 
aftcuvards be tiff caimot aftei'Wards demand an oath from the defendant, as having 
himfelf dettroyed this right. 


CHAP 
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Tahdlif \ or the fwearing of both the Plaintiff and 
the Defendant. 


If a feller and purchafer fhould difagree, the purchafcr averting tluit 
the price of the goods was an hundred dirnu^ and the feller, that it was 
;;/o/r,-T~-or, if the feller fhould acknowledge the article fold to be fo 
7 )mchj and the purchafcr aflert that it was ?7jnre ^ — in this cafe, if either 
of them adduce evidence in fiipport of his aflertion, the Kdzee mufl 
pafs a decree in his favour; becaufe atteflation is flrongcr than fimple 
aflertion. — If, on the other hand, both of them fliould adduce evi- 
dence in fupport of their rcfpeftlve afl'ertions, then the cvidciice of tlic 
party that attefls inoll mnft be admitted; becaufe the objecl of evi- 
dence is proof ; and with refpc£l to the excefs^ there is no oppolition of 
evidence. — If the feller and purchafer fhould dilagree witli refpeed, 
lx)th to the price and the then the evidence of the feller with 

refpe(^l to the price is preferable; and the evidence of the purchafcr 
is preferable with refped: to the goods. If, however, both parties be 
deftituteof evidence, then the Kdzee mufl: fiy to the purchafcr “ if 
‘‘ you acquiefee in the price claimed by the feller, it is well; if not,* 
“ I will diflblve the contrail;” — and to the feller, “ if you are con- 
tented to yield the quantity of goods claimed by the purchafcr, it is 
‘‘ well; if not, I will diflblve the contraft — bccaufc the objed is 
to terminate the contention ; and it is probable that his thus addrefhng 
them may terminate the contention, fince the parties may pofliblvbc 
averfe to breaking ofF the contrail ; \^hen, therefore, they percci^ c 
that if they do not agree, the contraft will be bmken, they may be 

M 2 content 
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content to make up their difFereiice. — If, ncverthelefs, they fhould 
not even then agree, the Kdzee muft make each of jhem fwear to his 
denial of the claim of the other. — This mutual fwearing, before feizin 
•of the article of fale, is conformable^ to analogy ; becaufe the feller 
demands a large price, which the purchafer does not admit ; whilft, on 
the other hand, the purchafer demands from the feller the delivery of 
the goods at the rate of purchafe money he has paid, which the feller 
refutes to execute. Each, therefore, is tl defendant \ and hence an. 
oath mutl be required from each. — After the delivery of the goods to 
the purchafer, indeed, the mutual fwearing would be contrary to ana- 
logy ; becaufe the purchafer having received the gpods has no further 
claim; and as there remains only the claim of the feller for the excels 
of the price, an oath can only be exafted from the purchafer, who is 
the defendant. It appears, however, from an infallible guide, that an 
bath muft, in this cafe alfo, be exafted from each, becaufe the pro- 
phet has faid “ Where a difagreement takes place between a buyer and 
“ feller, and the fubjePl of the fale is extant and prefent, an- oath muji 
“ in that cafe be admintfered to each, and the purchafer muf afterwards 
“ ref ore the goods to the feller, and the feller the price to the purchafer d' 
It is to be obferved that where it is neceflary to adminifter an oath to 
both parties, the purchafer muft be firft fworn. — This dodrine is con- 
formable to the moft recent opinion of the two difciples; and it is alfo 
agreeable to one report of Haneefa. It is alfo the moft authentic doc- 
trine ; becaufe the denial of the purchafer is of the greatelt importance, 
liuce the price is firft demanded from him; and alfo, becaufe, in cafe 
of his refulal to take the oath, it would be attended with-the imme-- 
diate advantage of inducing the obligation upoivhim of the payment of 
the price; — whereas, if the feller were firft fworn, it would never- 
thelefs be neceflary to defer the demand upon him of a delivery of the 
goods until he had received payment of the price. — If the parties 
fhould difagree in a fale of goods for goods, (that is to fay, in a barter,) 
or of price for price, (that is, in a Strf fale.,) in this cafe the Kd%eeA& 

3 at 
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at liberty either to fwear the feller or the purchafer firft ; bccaul'c 
in fuch a cafe the feller and purchafer are both upon an equal 
footing. 


The nature of the oath, in a dilagreement between buyer and Formnis of 

^ ^ the Otiths of 3 

feller, is this. — The foller fwcars “ by God, I have not fold the fdkr and 
thing in queftion for a thoufand dirms\" and the purchafer fwears 
“■by God, I have not bought it ior two thoufand dirms." Mohamn}ed, 
in the Zeeaddt, has faid, “ let the feller fwear by God, I have not 
“ fold it for one thoufand DIRMS, but for two thoufand ’, — and let 
“ the purchafer fwear, by God, I have not bought it for two thou- 
“ yiWDiRMS, but for thoufand ." — In other words, the negation 

and affirmation ought to be coupled together for the greater caution. — 

The moft authentic dodrine, however, is that an oath of negation is 
lufficicnt ; becaufe oaths proceed upon denial, as appears from the tra- 
dition concerning for it is related that the prophet defired 

the people of Kiffdmit to fwear that “ by God, they had not com- 
“ mitted the murder, and did not know the murderer.” 


If the feller and purchafer, in a dilagreement, fliouid both take an where both 

t 1 ri /-r*! • • i parties fwcar, 

oath, the Kd%ce mult m that cafe dmolve the lale. — This is the adju- the f.ic muii 
dication oi Mohammed: and it evinces that the fale is not (f itfclf dif- order' 
folved by the mutual fw earing of the parties ; becaufe, as the plea of of 
neither party is eftablilhed, a fale continues of an undefined nature; 
and hence the K&zee muft diflblve it, as well to terminate their con- 
tention, as becaufe that, where the price is not eftablilhed, a fale re- 
mains without a return ; and this being an invalid fale muft confequently 
be diffolved, fince it is indifpenfably requilite that all invalid fales be 
diflblved. 


• The name of fome Arahtan diftrift or. tribe, where probably one of the prophet’s- 
foUowers was murdered. 


If, 
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A feller or 
purchafer, 
upon declin- 
ing to fwear, 
lofcshibcaul'c. 


Jf, ill a dlfagreemciit between a pvirchafcr and a feller, one of the 
two decline fwcanng, the claim of the other is in that cafe eiftablKhed 
againfl: him ; becaule by fuch refufal the party concedes to the other 
the article claiinc<l by him; — for as his pica is thus rendered incapable 
of controverting the plea of the other, it follows that he accedes to that 
plea. 


The partli 3 
are not to l)j 
fwoin vvlierc 
their (lii.i- 
gtceiiRiK le- 
lates to loinc- 
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If tlie parties fliouUl difagree with refpeiS to the period fixed for 
the pa}’mcnt of the price, or witli refped: to the option of determin- 
ation, or with rei'peft to a partial payment that may have been made of 
the price, — in none ol theie cafes are the parties to be fworn, becaule 
the difagreement, in this inftance, relates to fomething not within the 
original Icope of the contradl. Xhis dilagreement, therefore, refem- 
blcs a difagreement with refpefl: to an abatement or remiflion of the 
price; — in other words, if a feller and purchafer Ihould difagree with 
regard to a rcrailfion of part or the whole of the price, they would not 
in that cafe be I'worn; and fo alfo in the cafe in queftion. — The rea- 
fon for w l.at is here advanced is that the dilagreement, in all of the 
fuppofed calcs, relates to a thing which, if annihilated or done away, 
would not aficfl: the exiflence of the contrafl of fale. — It is otherwile, 
however, where the difagreement relates to the fpccics of the price, — 
(fuch as whether it is to confift of dirms oi Bokhara or of Bagdad^) — 
or with rcfpefl: to the of it, ■ (fuch as whether it is to con fill: of 
dinns or of deaidrs,') for fuch a dilagreement is the fame as if it re- 
lated to the amount of the price, — in which cafe oaths are adminiftcred, 
for this rcafon, that the genus and fpccies of the price arc infcparable 
from the fuhjiance of it ; becaule the price is a debt due by the purchafer ; 
and a debt is only to be known and afeertained by a definition of its 
genus and fpccies. The period fixed for the payment of the price, on, 
the contrary, is not of this nature, afe it is not a fpccies of it, 'vheace 
it is that the price continues extant and firm after the promiled time 
of payment has elapfed. 
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If a difagrcenicnt take place between a feller and purchakr with 
refpeft to the conditmi of option^ or the period of payment, the ahVr- 
tion of the refpondent fiipportcd by an oath, muft be credited; lx- 
caiife optional conditions, and e.xteniions of the period of payment, 
arc accidents in a fale ■'f- ; and with regard to accidents^ the aflertion of 
the refpondent muft be credited iji preference. 


/n dirpalps 
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If, after the deftrudtion of the fubjeA of a fale, in the hands of The panics 
the purchafer, a difagreement fhould take place between the purchafer fiWn? where 
and the feller refpccling the amount of the price, the parties, in that 
cafe, (according \.o llcmeefa Aboo VoofaJ^') arc not to be Iwoni, haiid.s of du* 
but the aflertion of the purchafer muft be credited. — Mobanimed Mcgns, ^ 
that, in this cafe, the parties muft be both fvvorn, and afterwards the 
laic diflblvcd, in return for the value of the fubjcdl of it which had 
been deftroyed; — that is to fty, the purchafer muft pay the value of 
the goods to the feller, who muft return to the purchafer the price 
of them. — Such, alfo, is the doctrine of Shefet, — The lame difference 
of opinion obtains in cafes where the fubjeft of the fale has been re- 
moved from the property of the purchafer by gift or the like, or 
where it is in iuch a condition as would preclude the return of it in 
cafe of a defcB. — The rcafoningof Mohammed and Sbafei^ in fuppurt of 
their opinions, is that each party pleads the exiftence of a contravft, 
different from what is claimed by the other; and each of them, con- 
fequently, denies the aATertiori of the other. 

Objection. — The advantage of adminiftcring an oath to each of 
the parties is that the fale is thereby dilfolved, and the goods returned 
by the purchafer to the feller, and the price by the feller to the pur- 
chafer. — Now this object cannot be obtained after the deftruftion of 
the lubjcft of the fale, and therefore there can be no advantage in 


* Arab. meaning, thf perfon who denies. 

t That is, 4ire fuperaddtd to the contrail.. 
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t!ie clodrinc of MobammeJ, of fvvcaring both parties under fuch cir^ 
cumftances. 

Reply. — The advantage is tliat it relieves the purchafer from the 
cxccis of tlic price, in cafe the feller fhonld refufe to take an oath, — as, 
in the lame manner, it obliges the purchafer to pay fuch excels, in cafe 
he himfclf lliould refufe to take an oath. 

— They mull: therefore both be fworn, in the fame manner as when, 
after the deftriuftion of the lubjeft of the fale, they difagree witli re- 
gard to tlie genus of the price, (that is, whether it conlill: of dinns or 
deem'irs:') and after fvvcaring, the purchafer mull: give the value of the 
goods to the feller, and the feller mud: return the price to the purchafer. 
The arguments of Hancefa and Aboo Yoofaj\ in fupport of their doc- 
trine upon this point, are twofold. — First, the Iwcaring of both 
parties, after delivery of the goods, is repugnant to analogy ; becaufo 
the purchafer has, in this cafe, received whole and complete the thing 
which he claims : th^ fwearing of both parties, moreover, is ordained 
by the law in calcs only where the fubjeft of the laic is extant and 
complete^ to the end that the fale may be diffolved ;* but this cannot be 
conceived in a cafe where the fubje(d of the fale has perilhed ; fvvear- 
ing the parties, therefore, after a deftrudion of the property, is not 
that mutual fwearing exprelTed in the law. — Secondly, in the cafe 
in quedion the objedioi the fale (namely, the complete acquifition of 
the goods by the purchafer) is obtained; and after the completion of 
the objebl,, a dilagreement with refped to the injirunient (that is, the 
contrabl of fale') is of no importance. — Moreover, the advantage fet 
forth by Mohammed is of no account ; lince no advantages are attended 
to excepting fuch as are occafioned by the contrad of fale ; and the ad- 
vantage in quedion is not occafioned by the contrad. — AU that is here 
advanced proceeds on a fuppofition that the price is a money-debt . — 
If, however, it confid of any Ipecific article, fuch as cloth for indance, 
both the parties are to be fworn, according to all our dodors ; becaule, 
in this cafe, a fubjed of fale dill exifts, (fince the price, where it 
confids of any thing Ipecific, may be confidered as the fubjed ;) and 
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upon both parties {'wearing, the fale mufi be diflblved ; and the feller 
mull return the price to the purchafer ; and the pui chafer muft give a 
limilar in lieu of the fubjedl of the I'ale to the feller, provided it was of 
that kind of thing compenfable by fimilars; or, it otherwife, he nuill 
pay the value. 
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If a perfbn purchafe two Oaves by one contract, and one of them Cifeof adif. 
be afterwards deftroyed, and a dii'pute arilc betwixt the parties con- fng'ihrprlcc* 
cerning the amount of the price, the feller aflerting that it was /wo onwoflaves, 
thoufand <//rwr, and the purchafer aflerting that it was one thoufand, them dies, 
in this cafe (according to Haneefa) the parties are not to be fworn ; on 
the contrary, the aflertion of the purchafer muft be credited. This, 
however, proceeds on the luppofition of the feller being unwilling to 
receive the price of the living flave only, and to relinquifh the price 
of the flave that is dead. — In the feuna Sdgheer it is related that, ac- 
cording to Haneefa^ the aflertion of the purchafer is to be credited, 
utilefs the feller be willing to accept of the, price of xh& living Have ' 
only. — Aboo Totrfaf alleges that both parties muft be fworn with re- 
gard to the living flave ; — that the fale, fb far as relates to him, muft 
be diflblved ; — that the aflertion of the purchafer muft be credited with 
refpe<ft to the dead Have;— -and that, therefore, the purchafer is re- 
fponfible for the proportion, of the dead flave, and not for the whole 
price. — Mohamtnedf on the other hand, maintains that both parties 
muft be fworn with regard to both flaves ; and that afterwards the 
purchafer muft return the living flave and the value of the dead one ; 
becaufe, as (in his qpinion) the deftrucliryi of tlx wlxle fubjeA of fale 
does not prevent the fwearing of both parties, it follows that the de- 
ftruftion of a part only does not prevent it, a fortiori. — The reaibning 
of Aboo Toofaf is that as the obftacle to the fwearing of both is 
grounded only on the deftruflion of the fubjefl of the lale, it ought of 
courfe to operate only in the degree in which it may have been de- 
ftroyed.— The reafoning of Haneefa is that the fwearing of both 
parties, although repugnant to -analogy, is yet eftabliflied by the i,aw, 
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ill cafes where the fiibjcct of the fale Bill completely ex-iBs: but 
ivhere a part of the llibjeft is deBroyed, it docs not completely exiB; 
■ bccaufc the complete exiBence of it Bippofes the exiBence of the whole', 
and the whole cannot exiB but by the prefervation of all its parts. — If, 
on the other hand, both parties Ihould fwear with refpedl to the living 
Have only, it is evident that this cannot be cffeiled, but by a reference 
to his particular value. — Now as both flaves are included under one 
price, the particular value of each cannot be known but by conjefture; 
and hence it appears that the fwearing of both parties, under fucb cir- 
cumBances, muB be referred to fbmething uncertain ; and this is ille- 
gal. — If, however, the feller be willing to reliiiquiBi his right to the 
deBroyed flave, and to confider him as having never exiBed, both 
parties may, in that cafe, be fworn as to their denial of the claim of 
the other, refpedUng the whole price of both the flaves ; becaufe the 
whole of the price is thcii oppofed to the living flave, from the con- 
ceflion of the feller to take the living flave only in, lieu of the whole of 
the price, and to confider the dead flave as excluded from the con- 
tradl. — What is here advanced is agreeable to the expofition of fcveral 
of our modern doctors. They have alfo explained the meaning of the 

fentence, in the Jama Sdgheer, to be that the feller fliall not ablblutely 
receive any thing for the dead flave; and they have conneded the ex- 
ception with the omilfion of fwearing of the parties. — Others of our 
modern expofitors, however, have explained it to mean that the feller 
fl\all agree to take, as the price of the dead flave- only, what the buyer 
may acknowledge, and nothing more ; and they have connected the 
exception with the non-fw^aring of the buyer only. — Thus they have 
explained it to mean that the feller may take the living flave, without 
the necefiity of the purchafer’s taking an oath, provided he be willing 
to take, for the dead flave, what the purchafer may of himfelf ac- 
Mckic of , knowledge to have been his value. — The mode of fwearing the par- 
plnks'.VihL tics, in this inBance, (according to Mohammed^ is the fame as in a 
initance. of non-exiBeiice of the fubjeft of the fale.— If, therefore, both 

take an oath, and differ in their aflertions,— and if one or both ihould 
7 require 
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require the diffolutioii of the contrafV, the Kuzee muft, in that cafe, 
diflblve it, and command the purchafer to return the living (lave, and 
the value of the dead one ; and, in the determination of the value ot 
the dead flave, the purchafer’s aflertion mull be credited. — Tlieie i., 
however, a difference of opinion among our modern commentator,-, 
ii; their expofition of the doffrine oi Aboo Toofuf, witl\ refpcfl; to the 
mode of fwearing the parties, in this inftance. — The moft appi ovcd 
mode is, to tender an oath to the purchafer that “ he had not purelialeil 
“ thofe two flaves for the price claimed by the feller;” — and in cafe 
of his refufal to take the oath, to confirm the claim of the feller: but 
if he fwear accordingly, an oath muft tlien be tendered to tlic 
feller, that “ he did not fell thefe two flaves for the price claimed by 
“ the purchafer and if he fhould refufe to take it, the claim of the 
purchafer muft be confirmed : but if he fwear accordingly, the file 
(fo far as it relates to the living flave) muft then be diflblved, and the 
purchafer muft be refponfible fbr the price of the living flave. — In pro- 
portioning the relpeiftive prices of the two flaves, regard muft be had 
to the value they bore on the day in which the purchafer took poftef- 
fion of them. If the parties fhould difagrcc as to the value the dead 
flave bore on the day of delivery, the bare aflertion of the feller is to 
be credited in preference to that of the purchafer. If, however, cither 
of the parties produce evidence, it muft be admitted in preference to 
the other’s aflertion ; and if both fhould produce evidence, that of the 
feller muft be admitted. — This is agreeable to the analogy fet forth and 
exemplified in a cafe recited in the Mabfoot ; and which is as follows. — 
If a perfon, having purchafed two flaves by one contradt, and taken 
pofleflion of them both, fhould afterwards return one of them on ac- 
count of a defebiy and the other fhould then die in his pofleflion, in 
that cafe he muft pay the price of the flave that died ; and he becomes 
exempted from the price of the other that he returned : — and, in pro- 
portioning their refpedlive prices, regard muft be had to the value of 
each on the day in which the purchafer obtained pofleflion of them. — 
If the parties fhould difagrcc concerning the value of the dead flave, the 
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aflertion of the feller muft be credited, as he is the defendant or re- 
spondent^ fince both parties admit that a price is due, and the pur- 
chafer, proceeding on bfs aflertion of the inferior value of the flave that 
is dead, pleads that he has only a fmall I'um to pay, which the feller, 
aflerting the fuperior value of the dead flave, denies. — If both parties 
adduce evidence, the evidence of the feller muft be credited, as it 
proves moft, fince it proves the fuperior value of the dead flave. — The 
reafon of this is that, in oaths, regard is had to the reality, liecaufe, 
as the oath of each oppofes that of the other, and as they both know 
the real ftate of the cafe, it follows that the foundation of the oath refts 
upon the real ftate of the cafe; and as the feller is the real defendant, 
his oath muft therefore be credited. In evidence, on the other hand, 
regard is had to appearance', becaufe, as the witnefles are not ac- 
quainted with the real ftate of the cafe, with refpedk to them, that 
muft be credited which is appaYent', and the felfer is appareiuly the 
plaintiff iTi this inftance, fince he claims a greater quantity of price for 
the dead flave. The evidence, therefore, produced by him muft alfi> 
be admitted in preference, fince it has a fuperiority, becaufe of its ex- 
cefsof probability.— rFrom this explanation we may colled): the prin- 
ciple on which jdboo Tofafhss grounded -his dodrine, that “ the af- 
“ fertion of the feller is to be admitted with refped); to the amount of 
“ the price of the dead flave, and the evidence adduced by him muft 
“ be preferred, in cafe of the parties continuing to difegree with 
“ refpeft to the price of the faid flave after they have teth been 
“ fworn.” 

Cafeofadif. If a pcrfoii purchafe a female Have, and take polfeflion of her, 
concerning and the parties afterwards agree to difl'olve the fale, but difagree con- 
thl dVffotu'' cerning the price, in this cafe they muft be both fworn; and after the 
t1aa*^of*faie” f^'cariug of them both, the original lale reverts, and the diflblution 
alter delivery becomes Void.— ’It is to bc obferved that the fwcanng of both parties, 
vH^e/ubjtii diflblution of a fale, is not founded on the facred writings, 

Cncc the ordinance there refpe^ls a cafe abfolute fali, and fale ceafes 

to 
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to exift, in cafe of adiflblution, for the diflblution is a breaking oj'of 
the fele with refped to the parties. — The fwearing of the parties, 
therefore, in this inftance, proceeds upon analogy; becaufe the ex- 
ample under confideration proceeds upon a fuppofition of the teller not 
having received back the article after the diflblution, in which cafe 
the fwearing of the parties is not repugnant to analogy, but rather 
agreeable to it. — It is on this ground that vve determine upon a calc of 
hire, from its analogy to a cafe of fale before fei%in\ (as where, for 
inftance, a leffor and lejfee dilagree with regard to the object of their 
contradt, prior to the expiration of the leafe; — in which cafe both 
parties are fworn, becaufe of the analogy this bears to a cafe of file, 
prior to the receipt of the goods by the purchafer :) — and alfo, that wc 
determine with relpebt to the heir of a con trailing party from the ana- 
logy- his lituation bears to that of the contracting party himfelf; (as 
where the heir of a purchafer and the heir of a feller dilagree,- — in which 
cale they mull both be fworn,. in the lame manner as the purchafer 
and the feller would have been.) — It is upon the lame ground, alfo, 
that we determine the -mIuc of an article to be analogous to the fub~ 
fance-oi it>, in. cafe of the deltruCtion of the fubjeCt of the fale whilft 
in the pollcllion of the feller by fome other perfon than the purchafer ; 
(as where, for inftance, another perfon kills the fubjeClof the fale*, 
whilft yet in the hands of the feller, delivery not having been made to 
the purchafer ;r-iu which cafe the flayer muft pay the value, which 
then Hands as a fubftitute for the fubfance of the article fold ;) — 
whence, if the Icller and the purchafer difagree concerning the price, 
they muft both be fworn, and the fale diflblvcd ; , and the value of the 
Have given. to the lellcr;.in the fame manner as the fubfance would 
have been given, had it been extant. — ^It is to be obferved, however, 
that if the feller . receive the goods after a diflblution of the contract, 
and the parties then difagree concerning the price, they are not to be 
fworn, according to Haneef^zxiAAbetQ Toofqf. — Mohammed maintains 


* Suppoling it to coiifift of a fiave or animal. 
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that in this cafe alfo a ’Tahdlif, or mutual oath, is tendered to the 
parties, becaufe here alfo (according to > his tenets) the fwearing is 
agreeable to analogy. 

Where the If a pcrfoii fcll a Koor* oF wheat, by a Siirim contract, for ten 

fJinns, and the parties afterwards agree to a diflblution of the contraft 
■vance, .ind of &7//;w, but diihgree concernincr the price, in this cafe the aflertion 
ajjrcewdif- of thc fcllcr who has received the advance 'f mull be credited: and 
trad, but dif- tlic .SV7///W contraCt does not in this inftance levert, the diflblution flill 
cmibrt'he contiauing'in force; becaufe in a cafe of 5/7//W fale, is not 

od th''Tf *^t;rely a 'bredch of the contract, but an abrogation of it, whence thc 
fc] tion of the 5>7//w contradl caniiot i cvert ; (contrary to a diflblution of a Ample 
bfcrcdilL. co/itraft of faled) — Hence, if the price advanced coniifl: of goods, and 

the perfon who has received the advance wifli to return them to thc 
purchafer on account of a defeft, and the Kdzee pafs a decree to that 
cfTe£t, with the confent of Ijoth parties, — in that caie, if the goods 
be deftroyed prior to the return of them to the purchafer, the 
contrafl of Si//im does not revert. A contrail of adual fale would 
however revert under fuch circumftances : and this cafe plainly fliews 
that there is a difference between contrafts of fale and contrafts of 
Sillim. 

C.ifesof dif- If a hufband and wife difagree concerning the dower or marriage 
betwe«ii"a fettkment, the hufband aflerting that it was one thoufand dirms, and 
refpe^- thoufand, in this cafe the party that brings 

\ng(bt dower, evidence mufl: be credited, as this eftablifhes the plea of that party 
upon proof: and if both bring evidence, that adduced by the woman 
mufl be preferred, as it proves moft. — This is where the woman’s 
Mihr Mifl, or proportionable dower, falls fhort of what fhe claims. — 

* About 7>ioolb. weight, or twelve caracl-loads. 

t Arab, MooJIim-all-bee, meaning the felUr, or perfon to whom the price has been 
advanced. 
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If, however, neither of the parties produce evidence, tlicy arc to be 
I'worn, (according to Huneefa:') but the contraiSl is not diflbUed; 
becaufe the only cfteifl of the fwearing, in this iuftance, is that it 
annuls the bargain with rclpctfl to the dower, in the lame manner 
if no bargain had ever cxillcd ; but this does not engender any doubt 
with rcl'pe<£l to the marriage fincc the dower is not an ejl'eniial, but 

merely a dependant of the marriage *. — It is otherwire in a cafe of fule, 
for there the annulment of the bargain, with refpefl: to the price,. de- 
llroys the contraft, (as was before obferved,) and the fale is conli> 
qucntly diflblvcd. — In the cafe in queftion, after the parties fwear- 
ing, -A. proportionable dower mull: be adjudged to the woman.— If, on 
the other hand, the woman’s proportionable dower, , and the fum ac- 
knowledged by the hulband, be equal, or if her proportionable dower 
fall Jhort of what he acknowledges, the Kdesce mull, in that cafe, 
pafs a decree in favour of the hulband, as apparent circumllances arc 
on his fide. — If the wife’s proportionable dower be .equal to what Ihc 
claims, or if it exceed her claim, the Kdzee mull, in that cafe, pals a 
decree in favour of her claim. — If the proportionable dower be greater 
than what is acknowledged by the hulband, and lejs than what is 
claimed by the wife, the Kdzee muft, in that cafe, adjudge a propor- 
tionable dower to the wifet becaufe, after the fwearing of both parties, 
nothing is eflablillied either greater or b^s than the proportionable 
dower,, which is therefore ^..mean. — The compiler of the Hcddya ob- 
ferves that the dodlrine here advanced, of JirJi fwearing both parties., 
and adjudging the proportionable Ulowcy, is the doftrine of iSTooro- 
khee: and it pr(x:ceds on this principle, that under the cxiftcncc of a 
Jlipulated dower, no attention is paid to a. proper ox proportionable dower ; 
— and as the mutual fwearing of the parties is the means by which 
that is to be fet afidc, the oaths arc therefore tendered to the parties, 
in the JirJi inftauce, in all the above cafes ; that is, whether the pro- 
portionable dower be eqpal to,’, or greater than, the claim of the xvife ; 


* See vol. I. p. 12a.. 
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‘Cafe of a dif- 
pute between 
Vijejjor and 
hj/ee, con- 
- ctrning the 
rent, or the 
extent of the 
leafe, hefo>x 
delivery of 
Jhe fiibjccl. 


or whether it be equal to, or lefs than, that of the hujhand. — In the 
opinion of Haneefa and Mohammed^ the oath is firft to be adminiftcred 
to the hufband, in order that the advantage arifing from his declining 
to fwear may be quickly obtained ; for, as it is his bufinefs firft to ad- 
vance the dower, he mull be firfi: fworn, — in the fame manner as, in 
a cafe of feller and purchafer, the purchaler is firll: fworn.— The ex- 
pofition of Rdzee is, how'ever, different ; but as that, as well as the 
difagreement of Aboo Toofaf.^ have been particularly explained under 
the head of marriage^ it is not neceflary t© repeat them. 

If a huiband and wife difagree concerning the dower, — the huf- 
band aflerting that he had agreed to give a particular male flave, and 
the wife aflerting that he had afligned a particular female flave, — in 
this cafe the rule holds the fame as in that immediately preceding; 
that is, if the woman’s proper dower be equal to, or greater than, the 
'Value of the male flave, the Kdzee muft adjudge in favour of the huf- 
band'^ but if it be equal to, or greater than, the value of the female 
flave, the Kdzee mufl: decree in favour of the The only differ- 

ence be(\veen this cafe and the preceding, is that if the female flave 
and proportionable dower he equal in point of value, the wife is, in 
that cafe, entitled to the value, and not to the flave fubflantially ; be- 
caufe flie cannot polTefs the flave without the confent of her huf- 
band, which Ihe is not, in this inftance, fuppofed to have ob- 
tained. 


If a lejfor and leffee, before enjoyment of the objed of the contrad, 
(that is, before the ufufrudl of it,) difagree concerning the amount of 
the rent, or the extent of the leafe, they muft in that cafe be both 
fworn ; and after fwearing, the contrail muft be diflblved, and each 
party muft return to the other whatever he may have received. — The 
realbn of this is that the fweai ing of both parties, with regard to fale, 
in cafe of a difagreement prior to the purchafer’s feizin of the goods, 
is conformable to analogy, as has been already demonftratcdi— Now a 

leafe 



gh'Ap.' nji. ' C L A I J\T S, 

leafe pripr to . the ciijoyment of the iifufrud, is fimilar -to a fale prior 
to feizin of the ; (and fuch is the Cafe here confidered.) — If^ 

therefore, the parties difagree concerning the amount of the rent, the 
oath muft be firft adminiftered to the lefee, as he denies the obligation 
of the rent. — If, on the other hand, they difagree concerning the ex- 
tent of the fubjedt of the leafe, the oath muft be firft adminiftered to 
the /e^r , — If either of them refnfe to take the oath, the claim of the 
other is thereby cftabliftied.-~If one of them produce evidence, A/V 
claim is eftablifhed ; but if ^ot/j bring evidence, that adduced by the 
lejfor muft be preferred, in cafe of the difagreement relating to the 
quantity of the rent ; and that of the lejfec, in calc of its relating to 
the extent of the leafe. — If they difagree in both points, the evidence 
of each is in that cafe to be credited, in the excefs which it may 
prove. — For inftance ; , the leflbr claims the leafe to have teen made 
for a period of 07ie month, in exchange for ten dizmi, and the Icflcc 
claims a period of two months in exchange for fve dirms; in which 
cafe the Kdzee muft adjudge it to be for a period of two months in ex- 
change for fve dirms. 

If a leflbr and leflee difagree, after the receipt of the objedl of the cafe of ihe 
leafe, the parties are not to be fworn, but the aflertion of the Ma' fame nature, 

^ X' uclivcry 

muft be credited, according to- all our doftors : — according to Haneefa ofthefubjeiu 
and Aboo Yoofef, evidently, becaule (in their opinion) the deftruc- 
tion of the objedl of the contrail is a bar to the fvvearing of the par- 
ties: — and, in the fame manner, according to Mohammed, becaule his 
tenet, that the defttu<ftiou of.the objeil is not a bar to the fwearing 
of both parties, relates only to the objeilof a fale, and is founded on 
a prmciple that the objcil of a fale may be conlidercd as price, and the 
fwearing of both parties (that is, of the buyer and the feller), is with 
-relation to the , ~-if, therefore, the rule of fwearing parties 
were admitted in the cafe in queftion, and the contrail were after, - 
wards to be annulled, it muft^eceflTarily follow that theobjeilof th,c 
leafe could not bo conlidered.as price j becayfc the bbjeil of the -leafe js 
. ,, Yol. III. O ufufruff 
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ot advantage ; and advantage is not in iti^f pricey and cannot 
b$ eohfidered as fuch but from the contraft ; and, in the cafe in qilef- 
lion, it becomes evident that there is no contrail. — Now fince in this 
cafe it is impra<5ticable to fwear both parties, the alfertion of the leflee 
is therefore credited, as he is the defendant an^ denier.— *If, on the 
other hand, the leflbr and leflee difpute after the receipt of part of the 
objeft of the leafe, they muft be both fwotn, and the contrail dif- 
Iblved with regard to what rcrtaains. — With relpedl to what is pafi,. 
in this inflance, the afleition of the lejfee rriuft be credited ; becaufe a 
leafe is contraiVed anew every moment y in proportion to the progrels 
of the ufufruil. — Thus a new contrail is oppofed to every individual 
particle of advantage or ufufruil. — It is other wife in a cafe of faie, as a 
contrail of fale is oppofed to the whole of the fubjeil of it ; for which 
realbn a fale, whenever it becomes obftruiled or impraiticable in part,, 
is held to be impraiticable in the whole, 

Ci.e of adif- If a mafter and his Mohdtib difegree concerning the amount of the- 

ranfom, according to Haneefa they muft not be fworn. — The two 
dil'ciples are of opinion that they muft be fworn, and that the contrail 
of Kltdbat muft be afterwards diflblved ; (and fuch alfo is the opinion 
of Shekel ;) becaufe the contrail of Kitdbat is a contrail of mutual ex- 
change, and is capable of diflblution the cafe in queftion, therefore, 
refcmbles a cafe of fate, fiace the mafter claims an excefs of ranfem, 
which the Mokdtib denies j whilft, on the other hand, the Mokdtib 
claims his title to freedom, - on his payment of the ranfom agreeable to 
his fettlement of it; and this the mafter denies s— -they are both, 
therefore, in feme meafure plaintiffe, and alfe bothHefendauts, as in 
a cafe of fale; and hence they muft both be fworn, in the feme man- 
‘ner as a purdhafer and feller are both fWorn when they differ con- 
cerning the price.— The argument o( Hontef a is .that the, ranfem is 
oppofed to the removal of a reftriition, which operates inftantane- 
otlfly with refpeil to the flrfve ; bU||that itds not confidered as op- 
pofed to’thc freedom until the Mokdtib ailually pay it. — Nothing re- 
mains, 
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mains, therefor©, bnt a difagrecment with refped tp the amount of 
the rai^otn\\xiA with refpedt to th^t tb© mafter is a plaintiff only, and 
the Moidtib only a difendafit^ (the plea and the dfftnce not exifting 
alike in both parties^ as in fome of the cafes before recited:) — the par- 
ties, therefore, are not fworn ; but tjj^e affertion of the Mokdtiby upon 
oath, njiuft. be credited. 

Jf ,a hufband ar^ wife difagree concerning any article of furniture, 
each c)aiminga,right in it,,,in that cafe, if the furniture hi queftion 
be particularly a^pted to the ulle of ««», it is adjudged to the hujband ; 
and if particularly adapt(^ for the ufe of woiiieny is adjudged to the 
wife ; becaufe, in the fornur inftauce, probability is an argument in 
favour of the bttjband\ and in tbf latter y in favour of the 'Oftfe. If, 
however, the article be of fuch a nature as is common to the fervice of 
bothy (fuch as apo/, or other vefld,) it is in that cafe adjudged to die 
hujband ; becaufe t,he wife herfelf, and every thing bclongiijg to her, 
is in the pofl'ellion of the hulband j and, in elairruy the aflertion of the 
poffejfor is preferred. This rule, indeed, does not hold good where the 
article in difpute is peculiarly adapted to the fervice of women ; for, 
although fuch articles alfo are in th? pofleflion of the hulband, yet the 
probability of their being the property of the wfiy from the particular 
nature of them, is Wronger than the argument derived from pofl'ellion, 
and therefore fuperfedes it, — ‘What is here "advanced proceeds upon a 
fuppofition of the adual exiftence of the marriage ; or of a reparation 
between the parties, in W'hich cafe the law is cxadlly the fame. — If, 
on the other hand, one of the parties ihould die, and the heirs of the 
deceafed enter into a contention with the furvivor concerning the fa- 
mily goods, in that cafe the goods in‘quefl:ion are adjudged to 
the furvivor, whether they be of a nature adapted to the fervice 
of a man or woman j Unce pofleflion is clearly eftabliflied in favour 
of the living party. — ^This is according to Haneefa. — Aboo Yoofaf 
maintains that every thing which partakes of the nature of parapher- 

* • O a ttaliay 
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nalia Whether It be reftri(£ted to the ufe of a nian or wotnan^ muft 
be adjudged to the wife\ and that all the reft muft be adjuc^ed to the 
hliAand upon his fwearing to the property; — Becaufe, as every woman 
is fuppofed to have brought a paraphernalia along with her, there is a 
Jprobability that the fpecified articles may have* been' ingludcd in it ; 
and this probability deftroys the argument in favour of the hufband 
from pofleffiori ; but with rcfpeft to the reft of the family goods, the 
hufband^s claim, from poflbflion, holds good, as there iS nothing pre- 
ventive or deftruftive of it. — Mohammed alleges that' whatever is only 
fit for the ufe of a man ought to be adjudged to 'the hujband\ that 
whatever is only fit' for women ought to be adjudged to the wife ; and. 


that whatever is, in point of Ufe, Common Co both\ ought to be ad- 
judged to the hufband or his heirs, for the riafon alleged by Haneefa. 


If one of the If, in the cafe in queftion, one of the parties be a Have, and the con- 
muft tention concerning the property' happen during the Kfe of botb^ 
it muft be adjudged in favour of the party who is free; bccaufe 
the fciziii of a free perfoh is in a fuperibr degree valid; — but in 


cafe of the death of either,, it rtiuft be adjudged to ^ the living party, 
as the poffeffioii of the deceafed exifts no longer, and the poflelfion of 
the living then remains unoppoftd,— ^iThis is according to Haneefa , — 
The two difciplcs maintain that a privileged YlaVe and a Mokatib are 
equivalent to freemen in this f^int, as their pofleflion is valid in con- 
tefted cafes. ' 
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SECTION. 

Of Persons who arc not liable to Claims. 

If a defendant f>lead that a certain abfent perfon had depofited 
“ with him the'articlc in difpute,” or ‘‘ had pledged it to'him/’ or 
that “ he himfelf bad xtfurped it from a particular abfent perfon,” 
acid bring witnefles to prove his allegation, in that cafe no room for 
fuit or contention exifts l:)etween him and the plaintiff; and fo alfa, 
if he plead that “ a certain abfent perfon had let the faid thing to him 
‘‘ in leafe,” and produce evidence in proof of it; — becaufe in all thefe 
cafes it is clearly cftabliflied by the evidence of the witnefles of the de* 
fendant that his tenure is not the fubje^t of Contention, fince he is 
feized of the’ thing in the manner of a trufl. — Ibn Shabtrma maintains 
that the defendant is not exonerated from the firit in confcqncnce of 
proving, by witnefles, the depofit, the pledge, the iifurpation, or the 
leafe; bccaiife the proof of the abfen tee’s right of property is imprac- 
ticable, fince there is no perfon in bis behalf to appear as a party in the 
fuit ; and the exoneration of the defendant from the fult of the plainthf 
depends on the proof of the abfentcc’s right of property.— Our doc- 
tors, on the other hand, argue that the evidence here adduced has 
two objeds.in view : — first, the eftabiifliment of tl^e abfentee*s right 
of property^ whith there is' no fuitor on his behalf; and 

which confcquently cannot be proved: — secondly, a repuKion of the 
claim of the pkintifF; and as he is the immediate adverfary in this 
concern, the repulfion is confequently eftabliflied.-^The plaintiff in 
this inftanCe, therefore, rcfembles a perfon commiffioned by a huf- 
band to remove his wife : — that is to lay, if a perfon appoint another 
his agent for the removing and condudlingof his wife to him, and the 
wife provey by wiitneffcs, that her hufo^nd had divorced her, in this 

cafe 
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cafe tiM teilimony of thefe witnefles muft be admitted; merely fo far, 
hoM(ever, as to retrain the removal of her by the agent ; but not with 
to the eftaWilhroent of the proof of the divorcet (as was 
formerly mentioned *;) and fo aWb in the cafe in queftion. — It is to 
lie obferved that the defendant, in this calle, is not exonerated from 
the claim of the plaintiff upon .his bare allegation of the depofit of the 
abfentee, or of his pawn, &c. nor until he produce evidence in fup- 
p>ortof his aiibrtioH; hecaufe tllQ defendant is himfclf apparently an ad- 
verfary'^y in contemplation of Ids being poflefled of the fubje£l of the 
claim; and is oppofed by the fuit of the plaintiffs which he means to 
-repel by the deolaratlon above mentioned ; — his declaration, therefore, 
cannot be admitted, unlefs he adduce, evidence in fupport of it; in 
the. fame manner as where a perfbn fays to his creditor “ I have tranf- 
“ ferred the debt I owe you upon another peribn,” in which cafe his 
aflertion is not lielteved unlefs fupported by evidence. — Ibn Abce Lcilee 
48 of opinion that the defendant is exempted from the plea, immedi- 
ately upon his aflertion. — The iajl recorded opinion o( Aboo Toofaf is 
that if the defendant be virtuous and not noted for fraud, the rule ob- 
tains as above laid down.— If, however, he be noted for fraud, he in 
thirt cafe is m)t exonerated from the claim, even on producing evidence 
in fupport of his allegation; for a fraudulent perfon fometimes gives 
property thi^ he has ufurpedtoa traveller (for inllance) in order tluit 
the traveller may afterwards, in the prefqnce of witnefles, refi'gn it 
to him in tvuft \ and this he does with a view of defrauding the original 
proprietor of his right. — Where the defendant, therefore, is open to 
a. fufpicion of fuch frauds as thefe, the Kdve mull not accept df his 
evidence. — If the defendant’s witnefles Ihoold fay “ a perlbn whom 
“ wedoTiotknow did refignthis article to him intruft;” in that cafe 
the defendant is not releafed from the fuit, for two rcafons.— First, 
there is a poflibility that that perfon may be the plaintiff bin^elf.— 

* Uoder the head of Divra. 

t That is, he may himfelf be regarded (in one view) in the light of a plaintiff. 

Secondly, 
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Secondlt/ If they had fpecificd the perfon, 'the plaintHT would then 
have had it in his power to have traced him, and to Have entered a 
fuit againft him ; but as they have not fpecified him, he is deprived of 
the power of tracing him; and if, under fuch circumftances, the de- 
fendant were releafed from the claim, an injury is thereby occafioned 
to the plaintifT. — ^If, again, the witnefl'es (hould fay ** we khow the 
“ face of the man in queftion, but we are ignorant of his name and 
“ family f in that cafe the feme rule obtains, (according to Moham- 
med f) becaufe of the fecond reafbn. — According to Hane fa, on the 
contrary, the defendant in this cafe is releafed from the claim, as 
having proved that the thing in queftion came to him from another in 
truft; fince, as the witnefles know the countenance of the man, (con- 
trary to the preceding cafe,) the defendant’'s poflefTion is confequently 
no longer a fubjedt of litigation. — In reply, allb, to what is urged by 
Mohammed, it may be obferved that either the plaintiff has been him- 
fclf the occafioii of the injury he fuftains, in forgetting the defendant; 
or, the injury has been occafioned by the witneffes of the defendant;, 
but not by the defendant himfelf . — (This cafe is termed the Maihamfat. 
or quinqual, of the book of pleas', becaufe it has given, rife to five difi. 
ferent opinions, as here ftated;) 

If a defendant plead that he had purchafed the article in difpute 
from a certain abfentee, he is in that cafe a party, and liable to 
anfwer to the claim of the plaintiff; for in declaring that he was feized 
of the thing in. virtue of a right of property, he acknowledged himfelf 
to be fubjedb to the fuit;«f the plaintiff.. 

It'* in a fuit,. the plaintiff fhould fey to the defendant “ you have 
“ this thing from, me,'” or you have folen this thing from 

“ me,” in this, cafe the ddendant is not relcafed from the claim, al- 
though he produce witneftes in proof of the article in queftion having 
been committed to him by an abfentte in truf', becaufe here the 
plaintiff aflerts the adimi of uftirpatidh or of theft aganift him, and in 
5 this 
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this (#n4 ppt .{)«? atife^ he is /eize<i of the ffroperty) he is fubjedt 

to ^^ipIea-TTr^t is c^iffcrqBt , where the plaiatifF aflerts abf<|lutely his 
tiigb/h of property.', .becaufe ia. that cafe the defendant cannot be fub- 
jedted to the claim otherwife than from his pofleffion of the thing : 
whence it is that an abfolnte claim of property in an article is hot ad- 
mitted againft any except, the aflual pojfeffar of the article; whereas a 
plea for the adl [of acqiiilition, fuch as ufurpation, and fb forth] lies 
againft auy othpr perfon. 

, If, in a. fuit; the plaintiff fhould fay to the defendant, who is 
jfpized of the thing in difpvite,“ this thing which is in your pofleffion 
•“ is m,y property, and has been taken from me by theft” and the de- 
fendant fiy a certain abfentee depolited this thing with me;” and 
bring evidence to prove his aflertion, ftill he is not releafed from the 
claim. — This is the opinion of Haneefa and Toofaf', and proceeds 

upon a favourable conftrudtion of the law. Mohammed holds the de- 
fendant, in this cafe, to be exempted from the claim, as the plaintiff 
has not exhibited the -claim of theft againft A/'w, but againft an 
kno/von ' perfoti', and as a claim of this nature againft an unknown perfon 
is nugatory, it follows that the claim, with rerpe<ft to the a8, cannot 
ftand: — nothing, therefore, remains except a claim with relpecl to 
the right, of property ; and as, in a claim concerning a right of property, 
the fuit is fet alidc, by the <lefendaat proving the article in dilpute to 
have .been committed to him in truf, the cafe is therefore the fame 
ns if the plaintiff had declared the thing to have been taken from him 
by ufurpation, without naming the ufurper.-*— The reafonihg of Hei- 
ne fa and Al’oo Toofaf is that the mention of the a£t involves a plea 
.againft the agent; and the prefumption is that the poflHfor is the 
^agent, but that the plaintiff, from motives of tendernefs, may not 
jijivc Ipecified him, in order to fereen him from punifhment. The 
cafe is, , therefore, the ihne as if the plaintiff had faid “ you have 
“ ftpleii this thing.— It is otherwife where the plaintiff charges the de^ 
fendant with ufurpation, for in this cafe, although he make the charge 
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in dire£l terms, flill puniflimcnt is not incurred, notwithftanding it be 
evident that his defign is to prove the ufurpation. 
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If the plaintiff* fliould fay to the defendant I have bought this but not if the 
thing from a certain perfon,” and the defendant reply that perfou him on a plea 
“ configned the thing to me in truji,” in this cafe the defendant is 
exenppted from the claim without the ncceflity of producing evidence ; 
becaule both the plaintiff and the defendant are agreed that the thing 
is, originally, the property of another man ; and conlequently the 
tenure of the perfon feized of it is not a matter of difpute between 
them. — If, however, the plaintiff fay that “ a certain perfon had ap- 
“ pointed him an agent for feizin of the (aid thing,” ahd produce 
evidence in proof of this, he is entitled to profecute his fuit againff 
the poffeflbr, as having eftablifhed, by witnefles, a fuperior right to 
the pofl'eflion of the article in queftion. 


CHAP. IV. 

Of Things claimed by two Plaintiffs. 


If two men feparately claim the property of an article in the pofleffion 
of another, and each bring evidence in fupport of his claim, the Kdzee 
muft, in that cafe, adjudge the article to be the joint property of both 
in an equal degree. — ^One opinion of Sbafei, in this cafe, is that, as the 
evidence refpeftivcly adduced by the parties is contradi<Story of each 
other, they muft both be rejected. — Another opinion of his is that the 
Kdzee ought to throw the die to determine to whom the property be- 
VoL. III. P longs. 
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longs.-— His reafoning in fupport of jhefe opinions is that as it is an 
impoflibility that two men can each have feparatcly a complete right 
of property to one and the fame thing, it follows that the evi- 
dence of one of the parties muft be falfe; but as there is no criterion 
by which the truth can be determined, it is therefore proper either to 
rejed both^ or to have recourfe to the die; more efpecially as the pro- 
phet in a limilar caie caufed the die to be thrown, and gave judgment 
accordingly. The arguments of our doctors on this point are twofold. 
tiKST, a tradition reported by Ta/wrm 7/V/a, that the prophet, 
in a caufe which w'as brought before him regarding a caml^ in which 
both parties brought evidence in fupport of their claim, adjudged it to 
be the joint property of both: (for, with refped to the tradition 
, quoted by She^ei^ it alludes to a decifion of the prophet in theuinfancy 

of the Mujfulman religion, which was afterwards difapproved of.) 

Secondly, it is poflible to reconcile the evidence of both the parties, 
by fuppoling the evidence of the one party to allude to the caufe 
of right of property in the pofleflbr, and that of the other to the 
right of poffeffion: and as, by this hypothefis, the evidence of each of 
the parties is reconcileable to truth, itis therefore incumbent to adl: ac- 
cording to it in the greateft poffible degree, — namely, by adjudging 
each of them to have a right to the half of the property. 

ifitbetoa If two mcD, fcvcrally, claim marriage with one woman, and 
each adduce evidence in fupport of his claim, the Kazee muft not, 
coldfifg toXr ^ decree upon thefe evidences ; becaufe, as the fob- 

declaration : jedl of difpute does not admit of divided property, it is confe- 
fpe- impraaicable to adjudge the half to each.— He muft therefore 

cify datti) have recourfe to the declaration of the wife, and adjudge her in mar- 
Ihe prior* whofe claim ftie verifies.— This, however, proceeds 

upon a fuppofition of the witnefles not having mentioned any date ; 
for if they (hould fpecify dates to the marriage, the evidence of that 
party which fpecifies the moft ancient date muft be preferred.— If, on 
the other hand, previous to the adduction of evidence by either 

party, . 
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party, the woman fhould make an acknowledgment in favour ot one 

of the plaintiffs, fhe is adjudged to be the wife of the acknowledged: ‘ 

but if the other party fhould afterwards produce evidence in iupport of 
his claim, the Kdzee mull: adjudge her to be his wife, as evidence 1 ,- 
ftronger than acknovukdgment . , 


If only one man claim marriage with a woman, and fhe deny a dccics ad- 
it, and he produce evidence in fupport of his claim, and, the , 

. ' . , WUC to 

Kdzee having in confequence pafl'cd a decree in his favour, another c!.iimaiuc.ui- 
perfon then appear and claim his marriage with the fame woman, v^fedinVa- 
in this cafe the Kdzee muft not reverfe his decree; becaufe, having 
been pafled on good grounds, it cannot afterwards be affeded by a cir- ‘“"h 
cumftance of equal, and far lefs by one of inferior force. — If, how- prove a pH- 
cver, the ’witncfles of the fecond plaintiff fhould atteft the date of the 
marriage to have been prior to that mentioned by the witneffes of the 
firf plaintiff, the evidence brought by the fecond plaintiff mufi: in that 
cafe be preferred, as the error of the firfl: witneffes has thereby been 
made apparent. — The law is the fame in a cafe where a hufband and 
wife living together, and their marriage being notorious, another 
perfon claims marriage with the woman, and brings evidence in fup- 
port of his plea ; for in this cafe his evidence is not admitted unlefs 
it prove a marriage prior to that of the hufband with whom the wife 
then lives. 


If two men fevcrally claim a right of property in a flave in the 
poffeffion of another, (as if each were to affert that he had purchafed 
him from that other,) and each bring evidence in fupport of his claim, 
in that cafe, (ats the Kdzee mufI adjudge him to be the joint property' 
of both,) they are feverally at liberty either to take the half of the 
Have at the half of the price or relinquifh the bargain.— The cafe is 
therefore the fame as where two unauthorized perfbns fell the fame ar- 
ticle belonging to a third perfon to two different men, and the proprietor 
confirms both lales, in which cafe each purchafer is at liberty either to 

P 2 take 
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take the half of the article for half the ftipulated price, or to rejed the 
fale entirely and receive back his money ; becauf'e, as he had before af- 
fented to the bargain, on the fuppofition of its extending to the whdte 
of the article, it cannot be inferred that he aflented to the partial bar- 
gain ; he is therefore at liberty cither ta accept or rejeft it as he pleafcs. 
If, however, in the cafe in qucftion, after the Kdzee adjudging the 
half to eachj one of the parties fhould rejed it, the other cannot take 
the xvhole, becaufe that half was adjudged to the other in confequence 
of evidence he produced, and on his rejecting it the fale becomes, in 
that half, null and void. — It were otherwife, however, if one of the 
parties fliould intimate his rejeftion of the half /r/or to the adjudication 
of the Kdzee, for in that cafe he would be entitled to take the whole, 
becaufe his claim went to a right to the whole from purchafe, and as 
the bar to his obtainment of the whole (namely, the plea of the otloer) 
is removed by the relinquilhment of the co-plaintiff, prior to the virtual 
annulment of any part of the fale by the decree of the Kdzee^ he is 
confequently entitled to the whole of his claim. (Analogous to this 
is the refignation made, by one of two Shefees^ of his right of pre- 
emption, prior to the determination of the Kdzee in favour of both . — 
Analogous, alfo, to the frjl flatement is that of the refignation made 
by one of two Shqfees of his right of pre-emption fubfequent to the de- 
cree of the Kdzee in favour of both *.) — It is to be obferved that if, in 
the cafe in queftion, the two plaintiffs fhould fpecify the daJes of their 
purchafe, the fale muft be adjudged in favour of the prior purchafcr; 
becaufe it appears that he had eftablifhed his right at a time when he 
had no opponent ; and on this account the fubfequent claim of the 
other is invalid.— If one of the parties fhould mention a date, and not 
the other i the fale muft in that cafebe adjudged in favour of the one 
who fpecifies the date ; becaufe he clearly eftablifhes his claim at a par- 
, ticular time ; and gs the other does not fpecify any period, it becomes, 
of confequence, doubtful whether he purchafed it prior or pojierior to 


thef 


* This U fully explained under the article Shafa^ 
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the particular time mentioned by the other ; and the Kdzee (bccaufe 
of this doubt) cannot pafs a decree in his favour. — If neither of the 
parties i'pecify a date, and one of them be in pofleffion of the thing, 
the claim of the pojfejfor is preferable ; becaufe it is probable that his 
right of poflTeliion was derived from prior purchaje\ and alfo, becaule 
both of their claims being eflablilhed in an equal degree, the pofleirion, 
which is undilputed, cannot be afFeded by a matter of doubt. The 
fame rule obtains when one of the plaintiiFs is feized of the thing, and 
the witnefles of the other fpecify the date of his purchafe. — But it is 
to be obferved that if the witnefles ftiould exprefsly atteft hit purchafe 
to have been prior to that of the purchafe of the pojfejfor, the fale muft 
in this cafe be adjudged in his favour; as a certain knowledge of prior 
purchafe eftablithes z pojitive whereas pofleflion eftablilhes only 

an implied right. 

If two men claim a particular article, one in virtue of purchafe, t^ereone 
and the other in virtue of gift and feizin, and each produce evidence 
in fupport of his claim, without, however, mentioning dates, in this 
cafe the evidence to the purchafe muft be admitted in preference ; be- (without fpc 
caufe purchafe is ftrongef in its nature than gift, as it involves a mu- da?es'!) the 
tual exchange; and alfo, becaufe purchafe is in itfelj a caufe of a right 
of property ; whereas the right of property in a gift refts upon the ac- 
ceptance . — If the claim of the one be founded upon purchafe, and that 
of the other upon charity and feizin, and all the other circumftanccs 
be the fame as above ftated, the fame rule holds, becaufe of the rea- 
fons aforefaid. If, however, the claim of one be founded upon gft 
and feizin, and that of the other upon charity and feizin, the Kdzee 
muft in this cafe decree the thing to be in an equal degree the joint 
property of both ; feeing that their claims are equal, and that neither 
has a preference over the other. « 

Objection.— A preference ought to be given to the claim of 
charity over that of gift ; becaufe a gift is not binding, fince tlie 

giver 
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giver may retraSl the gift ; whereas charity is biitding, and cannot be 
retradled. 

Reply. — No preference is given excepting for fome effcift im- 
mediately operating ; and the legality of retracing a gift, and the il- 
legality of retracing charity, relate to the future ; but at the moment 
they are on a foot of equality. — It is to be obierved that this doiflrine 
of the equality of claims*of gtft and of charity, and of the neceflity for 
decreeing jointly to both, is when the thing in queftion is capable of 
divilion. But if the thing be incapable of divilion, there is a difFerence 
of opinion; fome maintaining that the law in this cafe is the fame; 
and others maintaining that the law in this cafe is different, as it 
induces a gift with refpeil: to inJefnite property, which is un- 
lawful. 

It' two perfons lay claim to the fame thing, one of them in virtue 
of purchafe, and the other (being a woman) in virtue of the poirefl'or’s 
having married her, and having fettled that article as her dower, — in 
this cafe both plaintiffs are upon an equal footing; bccaule the claim 
of each in point of ffrength is equal, lince a contraft of purchafe, 
and of marriage, are both contracts of exchange, and both equally oc- 
cafion a right of property. — This is according to Haneefa and Aboo 
Toofaf Mohammed maintains that the plea of purchafe is to be pre- 
ferred, and that the hufhand mult be made relponllble to the woman 
for the value of the article in difpute ; as by this means a preference is 
given to the plea oi purchafe, whilll at the fame time the claims of 
both are attended to. 

If one of two plaintiffs plead f&ivnage and feizm, and the other 
plead gift and feiun, and each produce evidence in fupport of his plea, 
in this cafe the plea of pawnage muft be preferred. — This proceeds 
upon a favourable conftrudfidn. —Analogy would fuggeft that the plea 
of gift ought to be preferred, becaufe gifts opcafion a right of property, 
6 whereas 
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whereas pawnage does not.—The reafbn for a more favourable con- 
ftrudlion in this inftance is that feizin in virtue of pawmge occaiions 
refponfibility, which is not the cafe with refpe<3: to feizin in confe- 
quence of 'gift', and a contract which occaiions refpon/ibility is Wronger 
than one which does not occafion it. — Jt is dinerent where the gift is 
made in exchange for fome other thing ; becaulc luch a gift is yltimately 
a fuk'i and fale is Wronger pwwnage. 


If two men claim an abfolute right of property in the fame article, 
which is in the pofleflion of a third perfon, and each mention tlie date ported, nmii 
of commencement of his right, it muft in that calc be adjudged in by thT*" 
favour of him who pleads the oldeft date; — becaule having ellablilhed 
his prior right of property, it follows that no other can afterwards 
obtain that but from him ; and the other plaiutiif, in this inftance, has 
not obtained the right of property from him. 


If two men prefer a claim of purchafe againft another who is not 
the pofleflbr of the article in difpute, and each bring evidence of his 
purchafe, fpecifying different dates, the perfon who proves the prior 
date muft be preferred, as he proves his right at a period when he 
had no opponent. 


T(vo pleas of 
purchafiy pre* 
ferred againft 
one perfon, 
muft alfo be 
determined 
by the oldcll 
date. 


Ip two claimants prefer an allegation of purchafe, the one bringing 
evidence in proof of his having bought the article in difpute from 
Zeyd^ an^ the other bringing evidence in proof of his having bought 
it from Omaty and the witnefles of each fpecify the dates of thefe 
purchafes, in this cafe both plaiqtiffs are on a footing of equality, as 
each of them has eftablifhed the i^ht of property of his refpeftive 
feller, and hence the cafe is the fame as if the two fellers were them- 
felves prelent and claimed their relpeftive rights. — Each plaintiff, 
therefore, is at liberty to take the half of the thing at half of the price, 
or to relin^uUh his purchafe entirely, for the reafon before explained. 

If 


If, again ft 
two different 
perfons, the 
article is ad* 
judged equal- 
ly between 
both claim- 
ants; 
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ferred to that 
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If the witnefles of one of the parties fpeclfy a determinate time of pay- 
ment, and not the witnpfies of the other, ftill the Kdze< muft adjudge 
-one half to each ; becaufe a knowledge of the length of credit does 
not imply priority in point of purchafe nay, it is even probable that 
the other’s right of property may have been of prior date, as the cafe 
fuppofes two different fellers . — (It is otherwife where there is only 
one feller, as in that cafe both parties are agreed in the derivation of 
their right of property from one and the fame feller.) — If, on the other 
hand, one of the plaintifts prove a date of purthafe^ and not the other, 
a decree muft be pafled in favour of the claimant whofe date of pur- 
chafe is afeertained, unlefs the purchafe of the other can be proved to 
have preejeded his. 

If one plaintiff claim a right to an article from his having pur- 
chafed it from Zeyd , — a fecond^ from a gift of it to him by Omar ^ — a 
third, from Inheritance from his father, — and a Jourth, from its 
having been beftowed upon him in charity by a particular perfon, — 
and each of the four claimants adduce evidence in.fupport of his claim, 
in this cafe the Kdzee muft adjudge the article among them, in four 
equal lots ; becaufe each of them pleads his right, as derived from a 
different perfon, and the cafe is therefore the fame as if thefe four dif- 
ferent perfons had themfelves appeared in court, and each proved his 
abfolute right of property. 

If a plaintiff adduce evidence to prove his right of property in a 
thing from a particular period, and the pofleflbr of the thing adduce 
evidence to prove his right from a prior period, the evidence*of thfe 
pojfejfor muft be preferred.-;— This^s according to Haneefa and Aboo 
Toofaf . — It appears alfo (from one tradition) to be the opinion of M?- 
hamtned. — Accord'mg, however, to another tradiition, Mabammed^ of 
opinion that the evidence of the pofleflbr ought not to be preferred ; 
(and this is the fentiiQcnt he adopted and aded upoii;) J^caufe, as 
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each party produced evidence in fupport of his abfolute right of pro- 
perty, "withhut explaining the caufe of that right, it follows that a 
priority or pofteriority of date is in this inftance immatetial. — The 
reafoning of Haneefa and Aboo Toofcif\% that wherever a perfon proves 
his right of property in a thing at a particular period, the right of 
property of another in that thing at a Jubfequent period cannot other- 
wife be eftablifhed than by its being derived from the former', but, in 
the cafe in queftion, the plaintiff has not pleaded the derivation of his 
right of property from the poflefibr ; and therefore the evidence of the 
pofleflbr is preferred. 

If a plaintiff and pofleflbr, refpedlively^ bring evidence to prove evIJcncc 
each his right of property, in an abfolute manner, (that is, without 
explaining the infrument or caufe of it,) and the witnefles of one of •' 

- •lilt ' wherre thtr 

the parties declare the date of his right, and not thofc of the other, 
in this cafe (according to Haneefa Mohammed) the evidence of the 
plaintiff mufl: be preferred. — Aboo Toof af that the evidence of 

the claimant of known date mufl: be preferred ; (and this, according to 
one tradition, is alfo the opinion of Haneefa ;) — becaufe the right of 
property of the claimant of known date is eftablifhed in the paf, 
whereas that of the otlier, in confequence of his evidence not mention- 
ing any date, is only eftablifhed in the prefent ; and the paf has pre- 
cedence of the prefent', — in the fame manner as where one of two 
claimants from purchafe proves the date of his purchafe, and the other 
does not ; in which cafe the evidence of the former is preferred.— The 
^ reafoning of and is that the evidence adduced by 

the pofleflbr of an article in difpute is admitted only as it tends to rc- 
pulfon', but, in the cafe in quei^ion, no property of repulflon exifts, 
becaufe it is in this inftance doubtful whether the plaintiff may have 
derived his right in the article from the pofleflC)r or not, fince it is 
poffiblc that if thfe plaintiff*^ witnefles were to mention a date, that 
date might prove to be prior: — the evidence adduced by the plaint if \s 
therefore preferred. 

VoL. 111. Q ^ SIMILAR 
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A 'SIMILAR difagreement fubfifts with refped to a contefted houfc 
in the pofleflion of two plaintiffs: for, according fo Handtfa and Afo- 
hammed^ the houfe muft be left in their polfeffion, as before, a^id no 
regard whatever paid to the evidence on either part ; whereas, according 
to /Iboo Toojaf^ a decree muft be pafled in favour of him who proves 
a date. — Suppofing, however, the houfe to be in the pofleflion of a 
ib ';rd perfoji, and all the other circunaftarjees to be the fame, in that 
cafe, according to Haneefa, both the cfaimaiits are upon an equal 
footing ;■ whereas, accoi'ding to Aboo Tdofdi the evidence on the part 
of him who proves the date muft be preferred.— on the 
other hand, alleges that the evidence on the part of him who does not 
fhew any date muft be preferred ; becaufe be claims a prior right of 
property, on the ground that when a perfon claims property in an ab- 
folute manner, Without^fpecifying any date, and eftablifhes his claim, 
he is entitled to more than one who fpecifics a date ; as holds in a cafe 
of claim of acquifition by labour. — The argument of j^boo Toofaf is 
that the mention of a date is a certain corroboration of the claimant’s 
right of property at that time; 'WheTcas the omiffton of a date admits of 
two conrtru^tions, as it leaves k doubtful whether the right of the 
other had.exiftcd priwr or pojierior to that period; and as certainty is 
always a caulc of preference, he whole evidence goes to eftablifti a 
date is therefore.preferrc(J;-«*-in the fame manner as where two per- 
fons claim the purchase of the fame thuig, and one of them fpecifies 
the date and not the other. — The argument of Haneefa is that the 
date mentioned by the dating claimant bears the conftru£tion cither of 
priority or pojieriority, in the fame manner as the claim of the other, 
which is alfo- beai's two conftruftions: the claims of koth * 

are, therefore, on a footing of equality. It is otherwife in the cafe 
of two purchafers, where one fpecifies the> date, and not the other; 
becaufe purchafe being a fupervenient circumftance, is therefore, when 
doubtful, referred to the neareft period; and lienee, in that cafe, the 
reafon for preferring the known date. 


If 
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If a fJaintifF and pofleflbr fhould both brings evidence to prove a Cnfeofcinims 
generation., as if each Ihould bring evidence td prove that “ fiich aca;w/' fburd^*^upon 
“ (for inftance) is the offspring of a particular camel, which had g^franc^: 

“ brought it forth whilft in his poflcflion,” — in this cafe the claim of 
the pojfeffor muft be preferred ; becaufe, as the evidence is adduced 
upon a point which derives no additiotial proof from a£lml pojjejfwi, 
it follows that the plaintiff and the pofleflbr are both upon a perfecff 
equality with refpe£f to pleatn^ evidence and the evidence on the part 
of the pofleflbr afterwards acquires a fuperiority from the circumflance 
of his pojfejjion: the KMee muft therefore adjudge the camel to him. — 

This is approved. Ibn Aydm^ however, has afl'erted the con- 
trary: for he maintains that as both evidences are in oppofition to each 
other, they muft both be rejeifted, and the camel left, as it was, in the 
hatids o( the pofleflbr; but that it ought not to be decreed tp him by, 
the Kdzee. 

* 4 . 

If, in a fuit refpcdling a horfct the plaintiff aflTert that he had 
purchafed it from Zeyd, and that it was the offspring of a hoiTc of 
Zeyd, and the pofleffor aflert that he had bought it from Omar, and 
that it was the offspring of a horfe of Offwr’sy and each bring evidence 
in proof of the horfe having been produced ftona a dam in the poflcf- 
lion of the feller,, it is the fame as if each had adduced evidence in 
proof of the horfe having been produced in his own poflelfion. If, 
on the other hand, one of the parties bring evidence in proof of his 
right of property, and the other ia proof of the contrary, in this cafe 
the claim of the party proving the generation of the horfe is preferred, 
whether he be the pofleflbr or not; becaufe,, as the evidence adduced 
by him goes to prove his right o^property ab initio, it follows that the 
right cannot afterwards exift in another, unlefs by a derivation of it 
from him.— In the feme manner a!fb, tfe. where neither of the parties 
is poflbflTed of the horfe^ one psove that it was produced in his pol- 
felTion, and the other prove his right of property, a decree muft pals 
in favour of him who proves the generation of the liorfe. — It is to be 

Qjt obferved 
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obfervcd that if the Kdzee pafs a decree in favour of the perfon w'ho 
proves the produeShon of the horfe from one in his polleffioa, and another 
perfon then prove, by evidence, the generation of it to have been from 
his property, the Kdzee muft, in that cafe, pafs a decree in favour of 
that third perfon, unlefs the poflefl[()r again produce evidence in proof 
of the generation, in oppofition to that perfon. 

or to aoy holds with refpefl to materials for making cloth, 

perty found- whei'c they Havc undergone only one operation, (Inch as f/>fnnin^^ for 
L«y!fof ?iglit inftance.) — Thus, if a plaintiff and a poffeflbr, refpciffiv.'lv, affert that 
equivak-iuto n jjjg difpute is his property, and he ha'-’ iiniu it I'.iini'Jf,” and 

generation. i ^ • 

each bring evidence in fupport of bis claim, in fb.it rale, the Kdzee 
muft pafs a decree in favour of the pnO'ijJo'-., in f.b.- lan.c manner a;s,in a 
■'cafe of claim founded upon generation: an ! tb. lam oi' every caufe 
relating to property which is Jimple and not compUcstcd, fuch, for 
inftance, as the extradling of milk from an animal, the making of 
cheefe, or of felts, the flieering of wool, and the like. — If, on the 
otlicr hand, the caufe of right of property be of a mnpUcati d nature, 
fuch as the wearing of cloth, the planting of trees, or the /owing of 
wheat, and a difpute arife between a plaintiff and pofleffor of anv of 
thefe articles, the Kd%ee muft pafs a decree in favour of the plaintif, 
and not of the poffejfor, — and fo alfb, if a plaintiff and pofleflbr, re- 
fpedivcly, adduce evidence in proof of his ablblute right of property, 
without explaining the caufe. — If the caufe be doubtful, (that is, if it 
be unknown whether complicated or fmple,') recourfe muft be had to 
Ikilful perfons; and if it appear doubtful to them alfo, the Kdzee muft 
in that cafe decree in favour of that plaintiff who is not the pofleflbr; 
becaufe the original principle is to pafs the decree in conformity with 
the evidence adduced by the plaintifl*; and although an exception be 
eftabliflied in cafes of claim founded upon generation, (becaufe of a tra- 
dition of the prophet, who, upon a c<;i;tain occafion, decided, in|uch a 
cafe, in favour of the pojfejfor,') flill, in a cafe where the caufe is doubtful, 
and where of courfe it cannot be afeertained whether the article 

is ■ 
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is comprehended within the exception, recourfe muft be had to the 
original principle of the law. 

If a plaintiff produce evidence in fupport of his abfolute right of Ti.e pofleiibr 
property in an article, and the pofleffor bring evidence to prove his pJovingSm’ 
having purchafed the article from the plaintiff, the evidence of the P'"' 
^ preferred; becaufe, although the plaintiff plead that the cUimant, 
his right of property was of prior date, yet the pofleffor appears to 
have afterwards purchafed the article from him, (which is in no re- 
fpedt repugnant thereto,) and hence the cafe is the fame as if the pof- 
feflbr were firfl: to acknowledge that the article had formerly be- 
longed to the plaintiff, and then to aflert that he had purchafed it 
from him. 

If a plaintiff bring evidence to prove his purchafe of the article in if each party 
difputc from the pofleffor, and the pofleflbr, on the other hand, bring Sfrom"’ 
evidence in pro. 'f of his having purchafed it frdm the plaintiff, and 
neilur jiaiiy iptcify the date of his purchafe, mthlscafe the evidence cifvingad^^.v) 
of both fi!)^ to the ground, and the thing in difpute is left in the ukJpU«ri'‘ 
hands of tlic pofleflbr. — The compiler of the Heddya obferves that 
this is according to Haneefa and Moo Yoofaf: but that Mohammed hzs 
faid that the Kdzee muft admit the evidence of both, and that then 
the thing goes to the plaintiff ; becaufe a conformity to the evidence 
of lx)th is pradicable, fince it is poflible that the pofleffor may have 
purchafed the thing from the plaintiffs and having then received pol- 
feflion of it, may have afterwards fold it to him again. — This con- 
ftruflion ought therefore to be adopted; more efpecially as feizin 
implies that the pofleffor muft have made the firft purchafe ; nor can 
the contrary, indeed, be fuppofed, becaufe (according to Mohammed') 
a thing cannot be fold previous to the feller’s pofleflion of it, although 
it be «The reafoning of Pitneefa and Aboo Yoofaf is that each of 
the parties, in pleading a purchafe from the other, virtually makes an 
acknonviedgment of the right of property in the other; and as, where 

each 
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each party makes an acknowledgment in favour of the other, the 
evidence of both muft be fet afide, according to all our doctors, fo alfo 
in the cafe in queftion. — In reply to the allertion of Mohammed^ it is 
to be obfcrved that a conformity to the evidence of both is imprac- 
ticable, in as much as the caufe, namely, the purchafe-, is an objeft 
only as far as it is necefiary to prove the exiftence the effebi, namely, 
right of property. — Now, in the cafe in queftion, it is impraflicable to 
pafs a decree in favour of the pojfelfor'% right of property, but by pre- 
vioufly admitting the plaintiffs right ; and hence if the Kdzee were 
to pafs a decree in favour of the pofleflbr, it is a decree upon the caufe, 
namely, the purchafe, which would be vain and ufelefs. 
ifLdi^pwve under confideration, the witnefles of each party 

/lavm/a/ of tht fhould give evidence of the payment of the price, (one thoufand dirms, 
for inftance,) in that cafe (according to Haneefa sxA Aboo Toofaf') a 
Mokdfa, or mutual liquidation, takes place with refpe£b to both prices, 
provided the prices be on an equality either with regard to prompt pay- 
ment, or to a payment at # limited period, becaufe in this cafe the 
feizin of each party induces relponlibility.-— If no evidence be given of 
the payment of the price, in this^ cafe alfo, according to Mohammed, a 
mutual liquidation takes place, becaufe the price is due from each 
party to the other refpe<5lively, provided the witneffes of each fepa- 
rately teftify to the fale, and allb to the feizin of the article Ibid. — And 
here, in the opinion of all our doctors, the evidence of both parties 
falls to the ground ; fince, even according to Mohammed, a conformity 
to the evidence of both is imprafticable in this inftance ; becaufe both 
the fales are valid, as being both made after feizin : moreover, no date 
is fpecified, nor does any argument of a date exift by which a pre* 
fercnce might be given to the one claim rather than to the other; they 
are therefore of equal force, and no fuperiority is afligned to the one 
over the other ; and the evidence of both parties confequently is ac- 
counted of no force. — It is otherwife^in the preceding cale, bqcaufe, 
as no mention is there made of the feizin of either party, a cou-i 

formitv- 
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formity to the evidence of both is pradicable, as has been already ex- 
plained. 

If the thing in difpnte he land^ ami the vvitnefl'es nf both parties 
fpccitythc dates of purchai'e, without making anv mention of the ''I"'’ 
iciziii Or either paity, in that calc, where the date of the plaintiff’s ’jiinUvpaflcd 
pui chafe precedes that of the pojfeffor^ the Ki!%ee (according to Hnneeja the /-/ 
Toofaf) muft pafs a decree in fiivour of the and the 
difpute is fettled as if the plaintitF had firft purchafed the land, and 
then fold it to the pofleflbr previous to his own feizin of it, which in 
their opinion is lawful.— on. the other hand, contends 
that the Kd%ee ought to pafs a decree in favour of the piaintiif'; br- 
caufe, as (according to him) the fale of land previous to the feizin of it 

is not lawful, the land ought neceflarily to remain with the plaintitf, 

If, on the other hand, the witnefTes of both parties give evidence ahi> 
to thofetzin, in that cafe the mull: pals a decree in favour of the 
pojj'ejfor, according to all our dodors ; bectufe both Tales are in fuch an 
inftance univerfally admitted to be valid. This, however, proceeds 
upon a fuppofition of the date of the purchai'e being prior to 

that of the pojejfors : for if the date proved by the pojejfor be prior to 
that proved by the plaintiff, the K&zee mull pafs a decree in favour of 
the plaintiff, whether the witnefTes may or may not have fpecified 
the feizin ; and the matter is adjulled as if the pofTelTor had firfl pur- 
chafed the thing from the plaintift, and having received feizin of it, 
had afterwards fold it to the plaintiff, without having as yet delivered 
it to himrorasif, having delivered it, it had reverted to him ao-ain 
from fome other caufe. 


Ip one of two plaintiffs produce fzvo, and the other plaintiff pro- The produc 
ducc/o«r witnefles, flill they are on an equal footing; becaufe, as the nZur7 
teflimony of each two of the fo#r witnefTes is a complete caufe, or 
ground of decifion, it follows that the evidence of four witnefTes amofants All number 
merely to two cau/?si and a multiplicity ofcaufes is no argument of 
^ fiipcriority, 
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fuperiority, fince it is in the Jlrengtb of a caufe, and not in the number y 
that a fuperiority lies. 

If a boufe in polfeflion of any perfon be claimed by two other 
perfons, one of them alleging his right to the voboley and the other to 
the halfy and each bring evidence in proof of his claim, in this cafe 
the Kdzet muft adjudge three fourths to the claimant of the whole, 
and one fourth to the claimant of the half, according to Haneefa, be- 
caufe (agreeable to his tenets) regard mufh be had to the nature of the 
difpute ; and as, in the prefent inftance, no difpute fubfifts with refpe<ft 
to one half, that half goes cxclufively to the claimant of the whole ; 
but as there is a difpute between the parties refpefting the other >6^^, 
and as they are both upon an equal footing with regard to the ground 
of their claim, that half therefore goes to them both in equal pro- 
portions. — The two difciples allege that the houfe muft be divided 
between the claimants in three equal lots, two going to the plaintitf 
for the whole, and one to the plaintiff for the half ; becaufe, accord- 
ing to tlicm, regard muft be had to arithmetical proportion ; in other 
words, the plaintiff for the whole, in confideratiou of his claim, which 
is to the two halves, is entitled to two lots, and the plaijitiff for the 
half, in confideration of his claim, which is to one half, is entitled to 
one lot : the houfe, therefore, is divided between them in three lots.— 
If, on the other hand, the houfe in difpute be in the pofleffion of the 
parties, the whole of the houfe in that cafe goes to the claimant of the 
whole ; for he receives the half pofleflcd by the claimant of the half 
in confequence of a decree of the Kdzee, (which decree muft necef- 
farily be granted him,' fince in being a claimant for the whole, he is a 
claimant for that half, without having pofleffion of it, and judgment 
muft therefore be given according to his evidence ;) — and he keeps the 
other half, of which he was himfelf poflefled, as it is a neceflkry in- 
ference that the claim of the other pontiff related only to that half of 
which he was in pofleffion, fince if he were to prefer a claim to the 
other half, it muft follow that the h^f of which he is ia pofleffion 
3 
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is held by an unjuft tenure: — and as no claim fubfifts with refpeA to 
the half in the hands of the claimant of the whole, it coufcquently 
remains with him. — In ftiort, the whole honfe remains with him. 


If two perfons lay claim to an animal, and each adduce evidence 
to pr(A.^ its production, at the fame time fpecifying the date, in this 
cafe the animal muft be adjudged to the claimant whole witnefllcs fpc- 
cified a date apparently according with the age of the animal ; hccaulc, 
as probability is an argument in his favour, he is therefore entitled to 
a preference. — ^If, however, the age of the animal be doubtful^ and an 
agreement with the date on one fide or the other not apparent, it 
muft then be adjudged in an equal degree to both, and the Ipecifica- 
tion of dates fet afide : that is, the cafe muft be confidered in the fame 
light as if no dates had been mentioned.— If, on the other hand, both 
the dates be repugnant to the apparent age of the animal, the evidence 
of each party is nugatory, {and fuch allb is reported from Hdkhn^') 
becaufe the fallity of the evidence on both parts is in fuch a cafe ma- 
nifeft : — the animal is therefore left with the perfon who may be in 
poffefiion of it. 

If two perfons feverally prefer a plea againft another who is in 
pofleffion of a flavc; the one pleading that ‘‘ the poffeffor has ufurped 
the fald Have from him,” and the other, that he has committed 
the faid Have to him in truji'y'* in this cafe the Kd^t^ee muft 
decree one half of the flave to each, as their claims are equally 
ftrong. 
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SECTION. 

Of Disputes coiicerning Possession. 


If two men difpute the poffcflion of an animal, one of them 
being mounted upon it, and the other holding the bridle, in this cafe 
the claim of the rider is the ftrongeft, fince his aft of riding upon it 
is an aft in virtue of right of property. — In the fame manner, alfo, if 
one of them be riding on the fuddle^ and the other on the croups the 
claim of the perfon feated upon the faddk is preferable. It is other- 
wife, however, if they be mounted upon an animal without a faddle j 
for in this cafe the property of the animal is divided between them, as 
both are, with refpeft to the aft of ridings upon an equal footing in 
fuch an inftance. 

If two men contend concerning a camel, the one having 
a burden, his own property, upon it, and the other having in his 
hand the Mohar or rope that guides it, the right of the perfon 
having the burden upon it is preferable, as the camel is employed m 
his fervice. 

If two men difpute refpefting an under garment, the one wearing 
it, and the other holding the feeveof it, the claim of the wearer is- pre- 
ferable, as his aft is evident. 

If two perfons fhould difpute concerning a carpet, the one being 
feated upon it, and the other having hold of it with his hand, the 
Kdzee mufl not pafs a decree in favour of either,. 
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If twopcrfons dispute concerning a piece of cloth, the one en- 
clofing great part of it in his hand, and the other having hold of the 
harder o( it, in this cafe the cloth is equally parted between them, be- 
caufe the greater quantity held by the one than the other does not 
give a fuperiority of claim, as it goes only to furnilh one argument or 
proofs 


Ip a boy * be in the pofleflion of any perfon, and, being capable of 
explaining his own condition, declare that “ he is free” his allcrtion 
muft be credited, in as much as he is his own mafter. — If, on the 
other hand, he declare himfelf to be the Jlcrve of fomc other perlou 
than the poflcflbr, he is adjudged to be the property of the pollefior, 
becaufe, in declaring himfelf a flave, he acknowledges that he is not 
his own mafter. — If, alfo, the boy be not capable of explaining his 
own condition, he is adjudged to be the property of the poflcflbr, be- 
caufe not being his own mafter he is conlidcred in the lame light as 
elothes or any limilar article: — and if, after attaining maturity, he 
claim his freedom, his plea will not be admitted, bccaulc his flavery 
during his childhood became apparent ; and no matter that becomes 
apparent can afterwards be fet afide excepting upon proof j-. 


Right of pof- 
Ifliion ovt'i a 
foanJiin'.\ IS 
cihiblilhed by 
his ov\ 11 ric- 
knowlcdg- 
ment. 


If there be ten apartments of a Serai in the pofleflion of one man. The court of 
and one apartment in the poflTeflion of another, and they enter into a /udg^d 
contention refpefting the court of th^Serdi. in this cafe the claim of 

^ ® ’ putant^i* 

both muft be adjudged, to be equal, fiiice both have an equal right to 
the ufe of it, and to pafs through it. 


♦ Undoubtedly meaning a foundlings or frayed child. 

t The tranflator lias omitted a cafe of confiderablc length, which immediately follows, 
relative to the claim of (iindry perfops to a wall, founded upon different circumftanccs 
which argue right of property. Thcfc circumflances the tranflator has not been able to 
procure a iatisfa 61 ory explanadoA of j and they arc probably fuch as relate to antiquated 
cuftoms in Arabia. 

R 2 
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Ip two men claim a piece of ground, each, refpeaively, aiffcrting 
it to be in his poffeffion," the Kdzec in this cafe muft not pafs a 
decree in favour of the poffeffion of cither, until evidence be pro- 
duced ; fuice polTeflion of land is not of a nature to be aSluaily fecn by 
the Kdace^ becaufe of the iropraaicability of producing it in court ; 
and allb, becaufe it is neceffary to prove by evidence whatever is con- 
cealed from the knowledge of the Kdzee. — If, therefore, either of the 
parties produce evidence in fupport of his claim, the land muft be ad- 
judged to be in his pofleflion ; becaufe of the eftablifliment of proof, 
and alfo becaufe pojjejjion is a right which is the obje£t of defire,, in the 
fame manner as other rights. — If both parties prodvice evidence in fup- 
port of their claims, the ground muft in that cafe be adjudged to be- 
jointly in pofleflion of both. — If, however,, one of the claimants (hould 
have made bricks upon the ground, or Ihould have built upon it, or 
(lug a well or a ditch in it, in all thefe cafes the pofleflion muft be ad- 
judged to him on account of thofe afts. 


CHAP. V. 

Of Claim of Parentage, 

If a perfbn fell a female flave, and ihe afterwards bring forth a child,, 
and the feller claim it, — in that cafe, provided the birth take place in 
left than fix months from the fale, the child is adjudged to the feller, 
and the mother is his This is according to a favourable 

conftruftion of the law. In the opinion of Ziffer and BhafH the claim 
is null ; and this is agreeable to analogy ; becaufe the feller, in making 
1 the 



Chap. V. 


CLAIMS. 


>25 


the fale, has virtually acknowledged the child to be a flave, which is 
inconfiftent with his pica of its being his The realon for a 

more favourable conftruaion in this particular is, that as the birth 
happened in lefs than fix months from the fitle, it is evident that the 
conception muft have exifted whilft the flave was in the poflefiion of 
the feller ; and this argues the conception to have proceeded from the 
feller, fince there is no reafon to fuppofe that the woman was guilty 
of whoredom. As pregnancy, moreover, is a circumftance which 
may remain unknown for a time, the feller is on this account vindi- 
cated from the charge of prevarication or inconliftency, and his claim 
is confequently valid. — Now as his claim of parentage is valid, it is 
therefote referred to the period of conception} and hence it appears 
that the man has fold his Am-Walid\ and as the fale of an 
is unlawful, it muft therefore be annulled, and the price muft be re- 
turned by the purchafer, as having been unjuftly obtained If, on and if the 

the other hand, the purchafer fliould, either at the fame time with, tZkttekmc 

or pofterior to, the claim of the feller, claim the parentage of the 

child, in that cafe, alfi), the claim of the feller is preferred, becaule 

of its having exifted prior to that of the' purchafer, as being referred 

to the period of conception — Suppofing, however, the child to be if the birth 

born two years after the fale, the Icllcr’s claim of parentage is not in 

that cafe valid ; becaufe the conception, in this inftance, could not 

poflibly have taken place during his pofleflion of the flave, and this is "Ihrfak'hfs 

the only idea under which a decifion could pafe in his favour -—.his 

claim, therefore, cannot be admitted unlcfs it be confirmed by the without the 

purchafer; in which cafe the parentage of the child b eftabliflied in the 

feller, as on a fuppofition of marriage this reafon, however, the 

child is not/r«?r, nor is the lale annulled, fince it is evident that the 

conception did not take place whilft the flave was in the feller’s pof- 

feflion;— the child’s freedom, therefore, is uneftabliflicd, as well as 

the eventual freedom of the mother *, — Suppofing, allb, the child to 

• Namely, her becoming an Am-W iHdy which would have given her an tvtntual 
to freedom, CSeeVokl. p.479,) 


be 
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be born at any period more than fix months and lefs than two years 
from the date of the fale, the claim of parentage by the feller cannot 
be admitted, unlefs it be verified by the purchalcr ; fince, in this 
inBance alio, it is not abfolutely certain that the conception took place 
during the feller’s right of property, wherefore there is no proof, and 
hence the neceffity of the verification of the purchafer. — If, therefore, 
the purchafer verify the claim of the feller, the parentage is eftablilhed 
in him, and the fale is annulled, and the child is free, and the mother 
bccotries an Am-M^alid^ in the fame manner as in the firft inftance ; 
becavjfe the feller and the purchafer are both agreed in the circum- 
iftance of conception having taken place during the right of property 
of the feller, — If the child, having been born in lefs than fix months 
from the fale, Ihould die, and the feller fhoiild afterwards claim his 
parentage, the mother does not in that cafe become his Am-Wal'td ; 
becaule Ihe is a dependant on the child^ with regard to her eventual 
claim to freedom; and the child not being extant to admit of its iflue 
from the feller being proved, fhe cannot of courle become his Am- 
Waiid. — If, on the other hand, the mother were to die, where the 
child had been born in lefs than fix months from the I'ale, and the 
feller claim his parentage, in this cafe the parentage of the child is 
eftabltftied in the feller, and he is entitled to refume the child ; be- 
caufe the child is the principal with refped to the eftablifhment of the 
parentage, and cannot therefore beaffeded by the extinaion of a de- 
pendancy in the death of the mother. — In this cafe the feller, accord- 
ing to Haneefa, muft return the whole of the price, beoaufe it be- 
comes apparent that he fold his Am-Walid, and Haneefa holds that the 
property involved in an Am-Walid is not of an appreciable nature, in 
lales and ufurpations, and that therefore the purchafer is not refpon- 
fible for it in the prefent inftance.— In the opinion of the two dif- 
ciples, however, he ought only to return a proportion of the price 
adequate to the value of the child, becaufe {according to them) tho 
property involved in an AmWalid is of an appreciable nature, and 
confequently induces relponfibility in a purchafer. 


It 
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It is related, in the yama Sagheer, that if a female flave, being 
pregnant, Ihould be fold by her mailer, and having afterwards brought 
forth a child, the feller Ihould claim the child after Ihc had been 
emancipated by the purchafer, in this cale the child is conlidered as 
the offspring of the feller, and he mull return to the purchafer a part 
of the price proportionate to its value. This alfo accords with the 
opinion of the two difciples. Haneefa alleges that the feller mufl re- 
turn the whole of the price, in the fame manner as in cafe of the 
mother’s death ; and this is approved. — If, however, the purchafer 
Ihould have emancipated the child only, in this cafe the claim of the 
feller is null. — The reafon for the diftituflion between thefe two cafes 
is as follows. — In the former cafe, the child being the principal with 
regard to the claim, and the mother only a dipendancy^ (as has been 
already explained,) it follows that the bar to the claim of parentage 
and claim of offspring (namely, emancipation) exifls in the dependanty 
that is, in the mother , — and confequently cannot operate upon the 
child, who is a principal : — the claim to the child is therefore approved, 
and it is accordingly free ; and the parentage is ellablilhed in the feller. 
The freedom of the child, moreover, or the eftablilhment of parentage, 
do not neceflarily infer that the mother alfo is emancipated; — (whence 
it is that the child of a Magroor is free, whilft the mother remains a 
Have ; — and alfo, that if a perfon marry the female flave of another, 
and beget a child upon her, the parentage is eftablifhed in him, whilft 
the mother continues the flave of her mailer.) — In the fccond cafe, on 
the contrary, the bar exifts in the child,, who is the principal, and 
hence the claim cannot be made good either with refpefl to the prin- 
cipal or the dependancy. — The freedom of the child is a bar to the va- 
lidity of the claim, becaule, as emancipation is iiicapable of annulment, 
in the lame manner as a claim of parentage or of offspring are incapable 
of it, they are therefore both of equal force. Now, in the cale in 
quellion, an a£lual hnanumilfion has been ellablilhed on the part of 
the purchafer, wbilfl: on the part, of the feller, on the other hand, is 
cftabliflicd a right of claim in regard to the child, and a right of eman- 
cipation 
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cipation in regard to the mother \ but a mere right to a thing cannot 
be Oppofed to the a£tual thing itfelf. — It is alfo to be obferved that the 
purchafer’s creating the child a Modabbir is, in this refpedt, equivalent 
to the complete emancipation of him, as that alfo is incapable of an- 
nulment, and is, moreover, followed by certain of the effects of 
emancipation, — fuch, for inftance, as prevcntingy^/i?- 


If a perfon fell a flave, that has been born of a female flave, who 
was his property at the time of the birth *, and the purchafer after- 
wards fell him to another perfon, and the firft feller then claim him, 
in that cafe the flave in queftion is his child, and the fale is null ; be- 
caufe fale is capable of annulment, whereas the right of this perfon to 
claim the parentage of the flave is incapable of it ; the fale is accord- 
ingly annulled. — In the fame manner, if the buyer, after the purchafe 
of the mother and (bn, fliould make a Mokdtib of the former, or 
pledge him, or let him out to hire,-— or, if hefhould z Mokdtiba 
of the mother, or pledge her, or give her in marriage to Ibme perfon, 
and the feller afterwards claim the child,— in ■ any of thefe cafes his 
claim muft be admitted; and all the feveral contrads mentioned are 
annulled, as they are all capable of annulment. — It is otherwile where 
the purchafer emancipates or makes a Modabbir of the child, — as has 
been already explained: — and it is alfo otherwife where the purchafer 
firft claims him as his child, and afterwards the feller y — becaufe the 
parentage, after having been eftablifhed in the purchafer, cannot again 
be eftablifhed in the feller y as it is a right which is incapable of annul- 
ment, and hence the cafe is the fame as if the purchafer had emanci- 
pated him. / 

If a female flave bring forth twins, and the proprietor claim the 
parentage of one of them, in this cafe the eftablifhment of parentage 

• This cafe fuppofes the child and the mother to be fold together, as appears by the 
•context a little further on. 

in 
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in him, with refpeft to one of them, nece{r.irily involves the fimc to tme twin 
with refpetS to the other\ becaufe they muft both have been conceived witl’*r!-fpett 
from one feed; for this reafon, that hy twins is underftood two chil- 
tlren born of the fame mother, and between the birth of whom a pe- 
riod of lefs than fix months has intervened, — and it is therefore impoi'- 
fible that the conception of the other child fliould have been fuperve- 
nient and feparate, as pregnancy * cannot be fliort of Jix months. — ll is 
related, in the yamaSagheer.^ that if a perfon be poflefled of two flaves, 
twins, who had been born his property, and he fhould fell one of 
them, and the purchafer emancipate him, and the feller afterwards 
avow, as his iflue, the one who remains in his hands, in this cafe- 
both the twins are his children, and the emancipation of the purchai'er 
is null -f", becaufe, upon the parentage being eftabliflied of the one in 
his pofleflion, by which he becomes free, the parentage and confe- 
quent freedom of the other are neceflarily involved, as they are twins. 

Hence, as it appears that the purchafer bought a perfon who was ori- 
ginally free, it follows that his purchafe, and confequently his eman- 
cipation of him, is null. — It is otherwife where there is only one flavc, 
for in this cafe the buyer’s purchafe and confequent emancipation arc 
not liable to - be annulled upon the feller eftablifhing his claim ; 
whereas, in the cafe now under confideration, the emancipation of 
the purchafer is rendered null dependantly, in other words, freedom 
is firft eftablifhed in the flave who remained in the claimant’s hands, 
and is then, dependantly^ eftablifhed in him who was fold and 
afterwards emancipated. There is therefore a material difference be- 
tween the cafes +• • 

♦ Meaning the pregnancy requiftte to produce a ^erfeif child. 

+ One eflfcft of which is to deftroy his right of WiUa^ which he would otherwife have 
enjoyed^ 

X This cafe has been fomewhat abridged in the tranflaiion, and in particular the lattei 
part of it is entirely omitted^ as being a mere repetition. 

VoL. m. s 
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Jf a perfon be poflefled of a boy, and declare the boy to be the 
Ion of a certain abfent Have, and afterwards declare him to be his own 
foil, ill this cafe the parentage of the pofl’elfor can never be eftabliflied, 
although the ahfciit Have were to fknj the boy to be his fon. — This is 
according to H.^nct'fa. 'I'he two dii'ciplcs have faid that, in cafe of 
the denial oi the Have, the parentage of the poHelibr is eftabliflied. — 
A fimilar dilagiecment fublifts wliere the pofleflor declares the boy in 
hio pofi'effioa to be the fon of a particular pcrlbn, and born of his wife, 
and afterwards himfelf claims the parentage of him. — The realbning 
of die tw'o difclplcs is that the acknowledgment, by the mafter, of tho 
boy being the Ion of his (lave, is repelled by the denial of the Have, 
whence the cafe becomes the fame as if no fuch acknowledgment had 
ever been made. — Now, although parentage cannot be annulled after 
the eftablilhment of it, yet an acknowledgment of parentage is fet afide 
by the denial of the perfon who is the objedl of it, and the acknow- 
ledgment is aferibed to levity or compulfion ; — (as if a perfon, by way 
of levity, or under the influence of compulfion, ftiould make an ac- 
knowledgment that his flave was his fon, in which cafe his acknow- 
ledgment is not vahd :) — the cafe in queftion, therefore, becomes the 
fame as if a purchafer of a flave Ihould acknowledge that the “ feller 
“ hadjemancipated h'un,” and the feller deny the fame, and the pur- 
chafer then fay that “ he had hhnjelf emancipated him for in this 
cafe the laft afiertion of the purchafer is credited, and the willa-n^t 
with refpeft to the flave thus emancipated refts with him ; and his 
acknowledgment with regard to the feller is confidered as never 
having exifted; fo alfo in the cafe iii queftion. — It would be other- 
wife if the boy ftiould verify the firft aflertion of the pofleflor, (that 
“ he is the fon of a certain abfent flave,”) and the pofleflor himfelf 
fhould then claim the iflue; becaufe the claim would in fuch a cafe 
be invalid, as having been preferred after the proof of parentage' in. 
another. It w'ould alfo be othcrwife if the flave ftiould remain filent, 
without either confirming or denying the claim ; for, in this cafe alfe, 
the fubfequent claim of the pofleflor would be invalid, becaufe the 
8 right 
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right of the perfon acknowledged relates to the boy,, and there is a 
poflibility that he may verify the afl'ertion of the pofleflor. — The hoy, 
therefore, in this inOance, (lands in the lame predicament witli the. 
fon of a woman who has been required to make aHevciation *, and 
whole parentage cannot be proved by any other than the imprecaio ) , 
(namely, the hulband of the woman,) who has the power of atter- 
ward cotvtradi£ling himfelf, and declaring that the laid Ion is his 
ijfuc. — Haneefoy on the other hand, argues that parentage is a matter 
which, after proof, cannot be let afide; nor can the acknowledge- 
ment of fuch a matter be undone by the rejedtion of the perfon who 
is the objedl of it : it therefore continues in force notwithllanding the 
reje<5lion ; and hence the claim of the mailer, fubfequent to fuch ac- 
knowledgment, is invalid, although the Have Ihould contradiSl the 
acknowledgment ; in the fame manner as if a perfon Ihould bear tef- 
timony to the parentage of an infant, and, his tellimony being fet aiido 
from fufpicion, he Ihould then claim the faid infant as his loji ; in 
which cafe his claim would not be valid; and lb allb in the cafe in 
quellion. The ground on which this proceeds is that tlic right of 
the perfon in quellion (namely, the Jlave) relates to the hoy, infomuch 
that, if the (lave Ihould verify the aflertion of the nufler fubleqvicnt 
to a contradidfion, the parentage of the boy is eftablillied in the Have: 
and, in the fame manner, the right of the boy is connedled with tlie 
acknowledgment of the mailer; and hence the acknowledgment can- 
not be fet afide by the contradidlion of the Have — With refpedl 
to the cafe of a purchafer acquiring the right of bFlUa, adduced by the 
two difciples as analogous to this, it may be replied that a difigicc- 
ment fubfills concerning this cafe alfo ; as Haneefa does not admit the 
■doibrinc there advanced ;--*or, if it be admitted, dill there fublills 

♦ See Vok I. p. 344. 

t Becaufe a declaration wMcfc tends to eftaWifli a right cannot be revoked : and, In 
the cafe in qneftton, the fight of, the boy is to have his parentnge cfltiMiiLtd and a(- 
^ertained. 
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this difference between it and the cafe in queftion, that Willa is cap- 
able of annullment, — in other words, the right of fVilla in one perform 
is fometimes fet allde in fovoiir of another, when any fupervenicnt 
circumffancc occurs to ftrengthen the claims of that other. Thus, if 
Zeyd ffiould contrad: his female flave in marriage with the flave of 
Khiiful, and after their having iflue ffaould emancipate the mother^ 
in this cafe the right of IVilh, or patronage, over the child, belongs 
to Zevd-, but if afterwards fhould emancipate his flave, who- 

is the father of the child, then the right of over the child vvoulcV 
be annulled in Zeyd, and would veil: in Khdlid, the emancipator of 
the father, fince the right derived from the emancipation of the father 
is ftronger than that derived from the cmancipatioir of the mother:—^ 
whereas, in the cale exemplified by the two difciples, the eftabliffi- 
ment of the right of Wtlla in the feller of the flave refts on the fuppo- 
lition of the feller, after having contradicted the purchafer, again contra- 
dieting himfelf, and verifying the alTertion of the purchafer; and when,, 
in this ftate of fufpended^//Ai, a circumftance intervenes which operates 
as a flronger cauic for the eftablifhment of the Willa in the purchafer,. 
the fufpended Willa in the feller becomes null. — The circumflance 
here alluded to is the aflertion of the purchafer that “ he emancipated 
the flave;” and this operates as a Jironger caufe, fince it gives im- 
mediate freedom to the flave in confequence of bis being the property 
of the purchafer, whereas the emancipation of the feller does not 
give immediate freedom, as it refts upon the verification of the pur- 
chafer, and hence becomes null on the fupervention of a ftronger 
caufe; becaufe IVilln is capable of annulment ; contrary X/o parentagCy 
as has been already explained.- — From this doftrine of Haneefa, that 
the polTeflbr’s ac-knowledgnxent of the boy being the fon of his flave 
cannot afterwards be fet alide by the contradiftion of the perfon who 
isthe fubjeCl: of that acknowledgment, — and that,, confequently, any 
fublequent claim of the pofleflbr to the parentage of the child will 
not be valid, — it follows that a decree may be founded upon it for 
eftablifhing the validity of a father’s felling his fon begotten upon his 

flave; 
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flave ; for, in order to remove any apprehcnfions from the mind of the 
purchafer of his afterwards claiming his fon, and thereby rctulcving 
the fale null, he may make an acknowledgment of the ifl'ue in favour 
of another, by which means he will etfedually preclude the pohibility 
of himfelf afterwards preferring a valid claim to him. 



If a boy be in the pofleflion of two meiv, of whom one is a MuJJul- a chlm of 
and the other a and the affert that “ he is his 

“ /o«,” and the Muljuhnati that “ he is his /lave," he muft in this is 

J ^ ^ ^ piffcr.iblc 10 

cafe be decreed to be the fon of the- Cbrifian, and free ; becaufe, al- a claim of 
though the rehgion of IJlAm have a fuperiority, yet that fiiperiority is 
allowed to operate only in cafes which are balanced againft each other ; Mu/ilman. 
but there is no balance between a claim of offspring and of bondage: 
the claim of Cbrifian is therefore admitted; bccaufe this is at- 
tended with a great benefit to the boy, lince it procures him immediate 
freedom, and (as may allb be expelled) future faith, in as much as 
the arguments for the unity of the Godhead are evident and plain ; 
whereas, if a contrary decree be palled, (that is, if the boy Ihould be 
decreed to be the flave of the Muffulman, and not the fon of the 
Chrfian,') in that cafe the true faith in the boy would be eftabliflied 
merely from dependance, whilft he muft be precluded from freedom, 
as not having the power himfelf to acquire it. — If, however, both the 
Muffulman and the Cbrif ian claim the ifl'ue, the claim of the Mufful- 
man muft in that cafe be preferred, on account of the fuperiority due 
to the true faith, and becaufe of tlie fuperior advantage that would rc- 
fult to the boy. 


If a married woman fhould claim parentage; as if (he fhould lay,, a claim of 
“ this boy in my arms is my fon,” her claim is not valid unlcfs the 
birth be attefted by the teftimony of one woman', becaufe the claim fo 
made relates to another, and is therefore not admitted unlefs fupported unkfs loait 
hy proof: in contradidfion to the cafe of a father, as has claim of pa- tonify to ti,c 
rentage relates purely to himfelf . — (It is to be obferved that the tefti- 

mony 
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but if her 
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mony of the midwife alone is fufficient with refpe^l: to birth, fince the 
obje£t of the teftimony is merely to afcertahi that the child in queftion 
is the identical child which the (aid woman brought forth; whilft pa- 
rentage, on the other hand, is eftablilhed on the ground of the mother 
of the child being the wife of the hulband: — it is, moreover, re- 
corded, in the Nakl Saheeh, that the prophet accepted the teftimony 
of a midwife, in a cale of birth.) — If, liowever, the woman in quef- 
tion be in her edit from a complete divorce, the teftimony of the mid' 
wife alone does not fuffice with refpeff to the birth ; — on the contrary, 
that of two men, or of one man and two women, is reqiiilite. — 
(This is the doftrine according to the opinion of Ilaneefa^ as has been 
already mentioned in treating of divorce.) 

If the wmman be neither married, nor in her edit from divorce, 
in this cafe lawyers have aflerted that the parentage of the child is 
eftablifhed by betfef ; her own aflertion on this head being admitted; 
fince, in this cafe, it does not operate upon, or alfedl, any other per- 
fon. — But if, being married, fhe fhould fay, “this is my fon, be- 
gotten by this my hulband,” and the hulband verify the fame, there 
is in this cafe no occafion for one witnefs to prove the birth, (ince the 
acknowledgment of the hulband renders it unneceflary. — If the boy 
be in the joint poflelfion of the wife and her hulband, and the huf- 
band Ihould fay “ this boy is my fon, begotten not on this woman 
“ but on another,” and the woman Ihould fay “ this is my fon, bc- 
“ gotten by another hujbandf in this cafe the boy is decreed to be 
their fon, becaufe of the probability of the thing founded upon their 
joint polTeflion of the boy, and their connection with each other as 
hulband and wife. Befides, the aflertion of each has a tendency to 
deftroy the right of the other, and therefore that of neither ought to be 
adopted.— This cafe relemblcs that where each of two men, havipg 
jointly the poflelfion of a piece of cloth, alTerts that it is the joint pro- 
perty of himfelf and Ibme other perlbn, in which cafe the cloth is ad- 
judged to be the property of the two poflellbrs.— *-Thcre k, however, 

^ this 



CnAP. V. 


CLAIMS. 


^^5 


this difference between thefe two cafes, — that, in the cafe of the 
clothe the other perfons, in favour of whom the parties have reflec- 
tively made an acknowledgment, are admitted to a participation in the 
fliares of their refpeftivc acknowledgers, becaufe of the fubject of 
contention (namely, the c/o//;) being capable of divifion; — whereas, 
in the cafe in queftion,’ the perfons referred to arc not admitted to a 
participation in the right of the acknowledgers, llncc parentage (which 
is the fubje(5t of it) does not admit of participation. 


If a perfon purchafe a female flavc, and beget a child upon her, 
and claim it, after its birth, as his ilfiie, and it afterwards appear that 
the flave had not been the property of the feller^ in this cafe the pur- 
chafer muft give, to the rightful mafter of th6 flave, the value which 
the child may bear at the time of contention, — and the child is free ; 
frjl^ becaufe he is the offspring of a Magroor\ for a Magroor is de- 
fined to be a perfon who begets a child upon a woman, on the belief 
of her being his property, — (or whom he has in that belief married,) — 
and who afterwards proves to be the property of another; and this 
definition of a Magroor is exadlly applicable to the perfon in quefiion ; 
the Iflhe of 2 , Magroor is therefore free for an equivalent, according to 
jll the companions; — in the fecond place, a regard muft be had to the 
right of both parties. — The laid child is therefore completely Jrcc^ in 
behalf father ^ and a /lave hi behalf of the plaintifir*, namely, the 
proprietor of his mother. — Now, fince the child remains in the pof- 
feflion of the father without any tranfgreflioa or unwarrantable aft on 
the part of the father, the father is therefore not rcfponfible for it uii- 
lefs he become a bar to the feizin of it by the proprietor, (in the fame 
manner as is decreed in the cafe of the child of an ufurped female 
flave;) and he is a bar only where, the plaintiff having demanded the 
child, he [the father] refufes to furrender him ; whence it is that the 
value of the child is eftimated from the day of contention, as it is then 
that the bar begins to operate. If, therefore, the child fhould die in 
the pofloffioa of the father, without any contention having happened, 
i the 
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the father Is in no degree rerponfible, fince no bar had taken place; 
and hence, alio, if the child fhotdd die pofTefled of property, the 
•father inherits it, as the child was completely free in right of his fa- 
ther. — If, on the other liand, the father fliould /'/// the fon, he muft 
in this cafe make compenfation for the value, fince he hlmfelf ope- 
rated as a bar to the proprietor’s right. — In the fame man,ner alfo, if 
any than the father were to kill the child, and the father exact 
the fine of bloody he muft pay the value to tlie proprietor; becaufe, 
although the child be deflroyed, yet the compenfation remains whole 
and entire in the hands of the father, (fince the fine ofi blood is a com- 
penfation;) and, as the exiftence of the compenlatiori is equivalent to 
the exillcnce of the thing itfelf, and the bar to the compenfation is 
equivalent: to the bar to the thing itfelf, it follows that -it is incumbent 
on him to give the value, in the fame manner as it would have beett 
incumbent on him in cale of the cxiftence of the child. — It is to be 
obferved that the purchalcr, after paying a compenfation for the value 
of the child, is entitled to receive the faid value from the feller, fince 
the feller was ref'ponfible to him for the fafety and prefervation of it ; 
he is therefore entitled to exafl from the feller the value of the child, 
ill the fame manner as the price of the mother. — It is different, how- 
ever, with rcfpevSl to the Akir^ or fine ofi trefipafis^ as he is not entitled 
to exad that from the feller. — The purchaler therefore, as having hafl 
carnal knowledge of a woman who was the property of another, al- 
though he be exempted from punifhment for whoredom, becaufe of 
the doubt which exifted, is notwithftaiiding required to pay to the 
proprietor an or fine of trefipafis \ — but he muft not demand a 

reimburfement for the Akir from the feller^ becaufe he became liable 
to pay it for the commiffion of an aft of which he himfelf reaped the 
foie benefit. 
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Of IKRAr, or ACKNOWLEDGMENTS. 

% 

I KRAR, 111 the language of the i,aw, means the notification or 
avowal of the right of another upon one’s fclf. — The perfon 
making fuch acknowledgment is termed Mookir\ — the perfon in 
whole favour the acknowledgment is made is termed Mooktr-lee-hoo ; 
and^the thing which is the fubje£tt>f the acknowledgment is termed 
Mookir-be-hee^ 

Chap* 1. Introdudlory* 

Chap. IL Of Exceptions, and what is deemed equivalent to 
Exception. 

Chap. IIL Of Acknowledgments made by Sick Perfbns. 
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Acknow- 
ledgment, 
proceeding 
from a com- 
petent per- 
fon, n bind- 
ing upon fhe 
aclcnow- 
ledger, 


but not upon 
any o//xrpcr- 
foii. 


The points 
riiat efbhlidl 
fompetmey 
4rc freedom^ 


W^hkn a perfon pofle/Ting faulty of mind, and arrived' at the age of 
maturity, makes an acknowledgment of a right, fuch acknowledge- 
ment i.s binding upon him, whether the fuhjcfl: of it be knowh or un- 
known ; becaufe acknowledgment (as has been already explained) is 
an avow al of the right of another upon one’s felf,. ahd by acknow- 
ledgment the right of another becomes binding; — and this argues the 
cftablilhment of fuch right ; becaufe, property being defired by all 
men, it is not likely that any perfon would falfely eflablilh the'right of 
another to a part of his own. Bgfides, the prophet drdered Mdaz to 
be ftoned in confcquence of his acknowledgment of whoredom. — It is 
proper, in this place, to oblerve that aeknovokdgment is 9 irfeBive 
proof, — in other words, it operates, only upon the perfon of the ac- 
knowledger^ and not upon that of another, lince ovy that he has no 
power. — Freedom is eftabliihed as a: nccclUiry qualification in an ac- 
knowledger, in order that his acknowledgment may be valid, abfo- 
luUly , — (that is to (ay, with rcfpeft to property and the like ;) for 
although z privileged flave be, virtually, the fame as a freeman witL 
refpe£t to acknowledgment, yet the acknowledgment of an inhibited 
flave is not valid with rcfpefl to property, but merely with relpedt to- 
punijhment, or retaliation.— The reafon of this is that.the acknow- 
ledgment of an inhibited flave induces the obligation of a debt upon 
himfelf; and his felf being the property of his majler, it k confe- 
quently the lakte as if he had made an acknowleidg|{tent in regard to 
another, which is not lawful.—It is othenwife with refpefl to a pri- 
vileged flave; for his acknowledgment 'is valid, as his raafler, i» pri- 
vileging him, does virtually alfent to his contraftiug debts.— It is 
otherwife, alfo, with refpc<a to the acknowledgment of inhibited 
^ Haves, 
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Haves, in cafes of punifliment and retaliation ; for if an inhibited (lave 
Ihould fay “ I have committed whoredom with a certain woman,” — 
or “ I have killed a certain perfon,” — his acknowledgment would m 
thefe cafes be valid ^ fince a Have, in matters relative to punilhnunr 
and retaliation, is allowed to aflume his original condition oi freedom ; 

(whence it is that the acknowledgment of his mailer with rcgaid to 
him in thefe cafes is invalid.) — Sanity of mind, and maturity of years, 
arc alfo necelHiry conditions in acknowledgment, becaufe the acknow- 
ledgment of an infant or an idiot is invalid,, as neither has any power 
to aHume an obligation upon himfe)f. The acknowledgment of a 
privileged infant is, however, valid, as he is virtually a t^ajer. 

Ignorance, with refpe^t to the fubje<9:, is not deflrudlive of the i, 

validity of acknowledgment, linoe it fometinaes happens that an un~ invaii- 
known right is due; as where, for inftaitce, a perfon deftroys fome- 
thing belonging to another, of which the value was not known to the 
owner, — or gives a perH>ft a wound, of which the fpecihe fine is not 
known at the iuftant.—or, where a perfon has accounts to fettle with 
another, and of which he knows not the exadl balance in favour of 
the other. Acknowledgment, moreover, is an intimation of the right 
of another ; and the ackoowledgraent of an unknown right is therefore 
valid. — (It is otherwife where the perfon in wbofe favour the acknow~ butit is fo. 
Jedgment is made is unknown ; for this is invalid, as a right or claim of tfeperfw 
j<:;anoot reft in an unknown perfon.)— As the acknowledgment, there- 
-fore, of an unknown right- is valid, the acknowledger muft he re- knowiedgc- 
■quired to define the unknown thing, fmee it is with him that the ig- 
norance originates ; — in the fame maniter as where a pwfbn emanci- 
pates one of tw (0 ft^ves, — iu vvhich cafe he is required to fpecify the 
one to whom the eniancipatioh applies.-r-lf the acknowledger fhould 
refuieto make the fpecification, then the JCdare mttft compel him; 
fince it is incumbent upon him to difengage himfelf from the refpon- 
fUnlity founded upon a valid acknowledgment, which he has incurred, 
and this cannot be ofte^ual but by a fpecification. 

T a If 
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Tf a perfon (ay “ I owe a thing (or a right) to a certain perfbn,” 
it i. inciimhcut on him to fpccify fomething valuable % becaul'c he has 
acknowledged an obligation; and a thing which docs not bear value 
induces no obligation : if, therefore, he fpecify fomething which bears 
no value, it is confidered as a rctradlation of his acknowledgment ; 
which i.'i temporal concerns is not admitted. — In the fame manner, 
abo, if a perfon flroiild fay “ I have ufurped a thing from a certain 
“ perfon,’” it is incumbent on him to explain it to be fomething 
bearing value, and to the taking of which there exifted fome bar and 
prevention; fince ufurpation is not eftablifhed unlefs there be a bar to- 
the taking of it; and according to eftabliflied cuftom there is no bar 
where the thing in queftion bears no value. 

If a perfon make an acknowledgment with refpedl to. an unknown 
things or an unknown rights and define it -to be fomething bearing 
value, and the perfon in whofc favour the ackriowledgment is made 
fhould claim more than is defined by the acknowledger, — in this cafe 
the aflertion of the aeinowledgery corroborated by an oath, muft be 
credited. 

If a perfon' fay “ property * is due by me to a- certain per(()n,” he 
muft explain the amount; and his explanation muft be credited, whe- 
ther it be great or fmaH, fince great and fmall are alike applicable to 
property. — If, however, he fpccify lefs than one dirm, it is not to- 
be admitted, fince, in common 'ufage, any thkig ftiort of a dIrm is not 
reckoned property. 

If he fhould fay “ a great property is due by^e,” then, pro- 
vided he explain it to be lefi than two hundred dirms^ it cannot be ad- 
mitted according to the two difciples, (and aWb according to one re- 

* Arab. Mai ; meaning property in eaJB, or in the precious metals, Sic. in oppofitToni 
to Raibt and Mkttiy which are particularly applied ter goods and ejUiers, 


port 
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port from Haneefa'^ becaufe, where he defcribes the property in quef- lefs than what 

tlon, as being confiderabh^ his explanation to any amount (hort of two A°/!!s'iI['the 

hundred dirms is not to be credited ; for, if it were otherwife, his^ de- ‘y 
..... , , , . which It re- 

Icnption o\ great would be idle and nugatory, lince the fmalleft fum 
which can properly be termed great is tlxat which conftitutes a Nifdb 
in Zaidt*f — namely, two hundred c///v«x;- as it is the poflelfion of 
this fum which brings a perfon within the defeription of loealthy,-— 

There- is another opinion aferibed to Haneefa^ that the explanation, if 
it be lefs than ten dirms^ (which is the Nifdb fixed for thcft\^, mufl: not 
be admitted i becaufe ten dinns are what may properly be termed a 
great property, whence it is that, for the theft of that quantity, the 
hand of man (which is otherwife facred) is cut off. — What is here 
advanced refpe^s an acknowledgment of great property in dirms. — But 
if he Ihould have faid “ 1 owe great property o( deendrsf then the 
amount due is fixed at twenty \\xcamls\t.\% twenty-five-, becaufe 

the fmalled 'Nijdb of camels upon which a camel is due in Zakdt, is 
twenty five In all property not fubje£t to Zakdt, the explanation 
is required to amount to ^^Nfdb with refpedl to the value § ; that is to 
lay, if the acknowledger explain to the value of a N/fib his acknow- 
ledgment is to be credited ; but if to Ifi,. it muft be rejected. — If the 
acknowledger (hould fay “ I owe large properties,”' the fmalleft fpe- 
cification that can in that cafe be admitted is three Nifdbsy of that fpe- 
cies of property to which the acknowledgment relates ; becaufe the 
word properties is plural^, and the fmallelt degree of plurality is 
three. 

Ilf a perfon Ihoul'd lay “ I owe many dirms,** his explanation is Cafes of ac- 
not admitted to art amount Ihort of ten dirms, according to Haneefa. — mm relftinj 
The two difciplfe^^iaintain that it is not to be admitted to an. a meant 

• See Vol. I. p. a. t See Vol. II. p. 84. 

t Upon whiefit Zolsr^ii pafd of etA. (SceVol. I. p. 

i See VoLI. p. 25, and 27- 

(hort 
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fhort of two hundred ; becavife a proprietor of a JSlifab (naracljr, two 
lumdred dinni) is held to be opulent^ — (i\ot one who is polTefled of a 
/mailer numbef,) whence it is that the proprietor of a NiJ^h is re* 
q\)ircd to aid and affift others, and not he who is poflefled of a /mailer 
nuinlwi . — The rcafoning oi Hanee/a is founded upon principles pecu- 
liar to the Arabic language. 

Ip the acknowledger Ihould fay I owe dirms'' he is fuppofed to 
mean thret^ as that is the leaft number of plurality. But if he Ihould 
himfclf explain a larger numlicr, it muft be admitted, as the word 
dinm may be applied to any number. — The weight of the dirms muft 
he eftimated from what is cuftomary 
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If « perfon fay ‘‘ I am bound, for a thoufand edrmt, to the con- 
“ ception in the womb of a certain woman;” and afterwards add that 
the faid fum is due in virtue of a bequeft of a particular perfon,**-— 
or that “ it is the right of the conception in virtue of inheritance from 
“ its parent,” — the acknowledgment fo made is valid, in as much as 
it relates (in thefe inftances) to a caufe which is fit and adequate to 
the eftabiilhment of a right to properly in a concc^ion.— ‘If^ there- 
fore, the woman Ihould afterwards bring forth a Uviag child withifi 
fuch a period as evinces the conception to have in the womb at 


• A confiderable portion of the text which immediately follows has been omitted by 
the tranflator, as the cafes which it contains, relating entirely to verbal critidfin, cannot 
eafily betranflated, and are fuch as belong more properly to the ptoviBoe .of graMmtrMwr 
than of lawyers. 


the 
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the time of fhe acknowledgment, the acknowledger is bound to the 
child for a thoufand dlrms. — If, on the other hand, the woman fhould 
bring forth a dfad child, the acknowledgment in that cafe relates to 
the tejlati)r or the and the amount of it muft accordingly be 
divided amongft their heirs ; becaufe the acknowledgment was in re- 
ality in favour of the tejiatory or the inheritee., and was to veft in the 
offspring only on condition of its being born alive^ which did not 
afterwards take place. — If the woman fhould bring forth two living 
children, then the thing acknowledged muft be divided equally be- 
tween them. 

If a perfon fay “ I am bound to the conception of a certain woman 
“ for a tlioufand dirmt^ being the price of an article I purchafed from 
the faid conception,’^’ or being money borrowed from it,” — no 
obligation refts upon the acknowledger, as he explained it to arife 
from a caufe which could not have happened, fince a. conception is 
incapable of either lending or felling. 

If a perfon acknowledge his being bound to a conception, without 
fpecifying the cayfc, fuch acknowledgment (according to Aboo Toofaf') 
is invalid. — Mohammed maintains that it is valid; for, as acknow- 
ledgment is proof it is ireccflary to fulfil it as far as may be prafti- 
catde; and' it u prafticable to fulfil it, in the prefent inftance, by 
confrruing the caufe to have been Inch as> was competent to the efra- 
blifhment of a right of property in the conception. — The argument 
of Aboo Yoo/cf is that an acknowledgment, when abfolute, is con- 
frrued to be in virtue of trc^\ (whence it i* that the acknowledge- 
ment of a’ ^ivitegtsd. (lave, or of one out of the two partners by reci- 
ptocity, is un<Mt^^^(ld' to bean acknowledgment founded upon trafidi) 
the cafe, therefr)i%, is the fame as if the acknowledger had exprefsly 
fpecified the caufe to be traffic \ — and as that would hav'e been invalid, 
fb is uadesfioodta be fuch from im- 

plication. 
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If a pciTon acknowledge the conception of a female ilave, or the 
oflipring of a goat, to be due to another, fuch acknowledgment is 
binding; lince it would have been valid if he had bequeathed of 

thclc, and his intention is therefore conftrued to be fuch, 

Acknow* If a perfon (hould make acknowledgment that ** he owes another 

:i(icbt, und. r a tlioulaiid dp tns upon an optional condition,” (in other words, if 
he Ihould fay “ the faid amount is due by me {or, from me,) but I 
Ud. ai.’d the „ jJqjj gf tj^j-ee days,”)— the condition of option is in this 

condition be- * . a- i • i • / 

comes null, cafe null, fince optional conditions are mltituted with a view to annul- 
menty whereas an acknowledgment is a notification or avowal, which 
is binding; the acknowledgment, therefore, is in this cafe binding, 
and is not rendered null by the nullity of the condition. 


t44 
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CHAP. II. 

Of Exceptions; and what is deemed equivalent to 

Exception *, 


The cxcep- 
jion of 7i fart 
of the thing 
acknow- 
ledged is va- 
lid, if imme- 
diatclyjomcd 


Ip a perfon make an acknowledgment of a thing in favour of another, 
adding.an exception of //art of the thing ,fo acknowledged, fuch. ex- 
ception is valid ; and the acknowledger becomes 4)Ound for the re- 
mainder, whether the exception be ^rea/ or fna//; provided, how- 


* “ ff7?at is d«md (guivakut t« tx(tptun,”~^tliM is, rtftrvatm of any kin^ &c. 


ever, 



Chap. II. ACKNOWLEDGMENTS. 

ever, that it be immediately joined to the acknowledgment — If, 
on the contrary, he except the ivhole of the thing acknowledged, tlie 
acknowledgment is in that cafe binding, and the exception null ; bc- 
caufe this is in fadl a retra^faiion^ not an exception ; for exception lup- 
pofes the remainder of a part after the dedu<Sl:ion of the thing excepted 
from the whole; but after the deduftion of the whole there is no re- 
mainder; it is therefore a retractation, and con fcquently hull. 

If a perlbii fiy “ I am bound to a certain perfon for a Inindred 
“ dirms, with the exception of one deenarP' (or “ of one ICaJ'ee^ of 
“ w'heat "1“,”) then, according to the two difcijUes, he is bound for 
a hundred dirms, with the exception of one deennr, (or of one Kafeez 
of wheat.) — If, on the contrary, he fliould fiy “ I owe a hundred 
“ dirms, with the exception of one piece of cloth;” the exception lo 
made is not valid. — Mohammed maintains that the exception is invalid 
in both cales. — Shetfei, on the other hand, holds that in both cafes it 
is valid.v— The argument of Mohammed is that an exception means a 
dedutStion from the thing mentioned in the preceding part of the Icn- 
tence, which cannot be eftablifhed where the thing excepted is not of 
the fame genus with the thing from which it is excepted. The argu- 
ment of Shqfei is that the thing excepted, and that from which the 
exception is made, are of one and the lame genus, as being both valu- 
ables. — The argument of the two dilciples is that in the former ia- 
ftance, the thing itfelf, and the exception from it, are of the fame 
genus, as they are both ptice : — decnars are evidently lb : — and things 
-elHraable by weight, or by mcafurement of capacity, are fo likewil'e, 
according to their qualities in other words, they become lb upon 
their quaKties being explained. — In the fecond inftance, on the con- 

. ♦ That 1$, ^at it he eieprejftd in the fame fentence with the acknowledgment » 

t Grain is united with money in accounts, both. being confidercd as of the fame genusj 
fineq both sire equally priced jf'that is, flandardi of veduty) and tmy be equally ufed to re- 
prefent property, (See Partnerjhipy note, Yol. fl. p. 309.) 

VoL. III. U 
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trary, (where the exception is cioth^') the thing excepted, and that 
tVom which the exception is made, are of different genus, as cloth is 
not price in any ffiapc, neither in refpedl of itfelf, nor in refped of 
its defeription or quality ; and accordingly, cloth is not due in any 
contraiff of exchange, excepting that of Slllim ; — (that is, where the 
price is advanced to the feller beforehand.) — Now whatever is price 
has tills fitnefs, that it may be fet in comparifon with dirm or deenarsy. 
and may confequently, in a proportionate degree, be excepted from 
them ; — whereas, pn, the other hand, whatever cannot be ffated as 
price has not a fitnefs of being compared with dirms and deenarst and 
confequently cannot be ffated as an exception from them, fince the 
proportion cannot be afeertained. 

Arefemtion If a pcrfon make an acknowledgment, wit,h this provifo “ y' it 
CoD^renderf “ GoD,”' he is not then liable for any thing ; -.becaufe (accord- 
icdgment"^ ing to Aboo Yoofuf^ a refervation of the pleafure of God is either an. 

»uii- annulment of the acknowledgment, or a fufpenjion of it; and the 

acknowledgment is null on either fuppofition; — or, becaufe (as Mo" 
hammed argue'^) it is equivalent to an acknowledgment fufpended upon 
a condition, which is null, as an acknowledgment does- not admit of 
being fufpended on a condition, fiiKe acknowledgment is an avowal^ 
which cannot be made conditional % for if it be true it cannot be ren- 
dered falfc by a default of the condition ; or, on the contrary, if it be 

JalJe it cannot be rendered true by the fulfilment of the condition : 

or, laftly, becaufc the acknowledgment is fufpended on a-circumffance 
which it is impoffible to afeertain.— It is otherwife where a pcrfon fa3r8 
'■* I acknowledge a hundred dirms to be due by me to a partic u l a r per- 
“ fon on my death,”--or “ upon the arrival of a. particular month,”-., 
or “upon the feffival of breakbgLent,” — bccaufe in thefe cafes the ac- 
knowledgment is not fufpended upon a condition, as this is merely 
an explanation of the time, and is therefore a pofiponing of the ^hing 
acknowledged, and not a JufpenJion ; whence it is that if the perffm 
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in whofe favoar the acknowledgment is made can prove the falilty of 
the poftponement, the thing becomes due to him immediately. 

If a perfon make an acknowledgment of a houfe in favour of an- in sn ac- 
other, and except the foundation^ both the houfe and the foundation ment I'cgiird- 
are the right of the perfon in whofe favour the acknowledgment is 
made; becaulb the foundation is included ia the houfe fimn its de^ ot fo..u,in 

r • • ulj-1 i ! r “ 

pendancy^ and not fi om its being cottiprehcndcd in the word houfe ; 
and an exception is valid only where it relates to foinething comprc' 
hended 'm the thing exprefled, according to the meaning of the word. 

It is to be ob^rved that the ftone in a ring, or the trees of an orchard, 
ftand ia the fame relation to the ring or the orchard as the foundation 
does to a houfe, becaufe neither the word ring nor orchard applies to 
the forte or the irees^ but are both included merely as dependants. It 
is otherwife where a perfon makes an acknowledgment of a houfe in 
favour of another, excepting from it an indefinite portion y or a fpecijic 
apartment, as the exception in thele cafes relates to a thing which is 
comprehended in the word houfe. 

If a perfon fay “ the foundation of this houfe belongs to me, and An exception 
the Sihn (meaning the court-yard) to a particular perfon;” then the 
perfon in whofe favour the acknowledgment is made is entitled to the 
court-yard, and the foundation is ^he property of the acknowledger. 

It is therefore, in fa£l:, the fome as if the acknowledger had declared 
that “ all the ground free of building is the property of fuch a perfot\,” 

It would be otherwife if, inftcad of Sihn, he were to mention the 
word Ar%, ^iarth,^ for in that cafo the foundation as well as the 
houfe would become the property of the perfon in whofe favour the 
acknowledgment is made; becaufe an acknowledgment of the ground 
is an acknowledgment of the JoundatioH, as much as an acknowledge- 
ment of the hot^ ^f^ » the ground is the original thing, and the 

foundation is included along With k as a dependant. — In an acknow- 
ledgm^t of the ground, therefore, the foundation is included as a 

U 2 dependant. 
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dependant, in the fame manner as it would be included in the houfe 
itfelf; and hence the exception is invalid. 


A refervatioa 
of non dtlinji' 
ry of the ar- 
ticle i$ done 
away by the 
delivery of it 
to the ac- 
knowledger ; 


If a pcrlbn acknowledge a debt of a thoufand c/irms to another, as- 
thc price of a flave which he had purchafed from that other, but 
which he had not received from him, in that cafe, if the flave be fpe- 
cific, (as if he had faid, “ as the price of iAis flave,”) the perfon in 
whole favour the acknowledgment is made muft: be defired to deliver 
up the flave and receive a thoufand dinns, on pain of forfeiting his 
claim. — The compiler of the Heddya remarks that this cafe admits of 
fevcral jftatements. — I. That which has been already made, and 
which proceeds on the fuppofition of the acknowledger’s aflertion of 
the purcliafe and the non-delivery being verified by the perlbn in vvhofe 
favour the acknowledgment is made; and in which the law, ftands as 
above expounded, becaufe the mutual agreement of the parties is 
equivalent to aBual infpe^iion , — IL Where the perfon in whofe 
favoui: the acknowledgment is made denies the lale of the par- 
ticular flave alleged by the acknowledger, and. declares that “ the 
“ Have in queftion is his property, and it is another flave he fold to 
“ him;” — in which cafe the acknowledger is liable for the amount; 
flnee he acknowledges a fum due, on the fuppofition of the exiftence- 
of a fl^ve which he had purchafed ; and confequently upon the othei? 
perfon’s declaration of the exiflence of the flave fold, he becomes, liable 
for the amount. 

Objection. — It would appear that the acknowledger is not re- 
Iponfible for the. amount,, fince he acknowledges his debt of a tJ>ou~ 
fand dirms for the purchafe of a fpecific flave; whereas, the perfon in 
whofe favour the acknowledgment is made claims the faid debt for the. 
fale of another flave. — Now as acknowledgment is binding only from 
the particular caufe which is afligued for it, and the caufe in this cafe 
is contradifled by the perfon in whofe favour the acknowledgment, is.' 
made, it follows that the acknowledgnaent is not valid. 


Reply.- 
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Reply. — The contradidion, with refped to the cattfe, after their 
mutual agreement as to the exiftcnce of the obligation, is of no effed. 
Thus if a perfon acknowledge his refponfibility to another for a thou- 
fand dirms, as “ for goods purchafed from him," and the perfon in 
whole favour the acknowledgment is made allert the obligation in 
queftion to have arifen from ufurpaiion or loan, dill the acknowledger 
is refponfible for the amount: and fo alfo in the cafe in queftion. — 
— III. Where the perfon in whofc favour the acknowledgment 
is made declares the flave in queftion to be his own property, and denies 
his having fold him ; in which cafe the acknowledger is exempted 
fiom any obligation-, becaufe he has acknowledged the property to be 
due only as in return for the flave, and confequently, without that, 
it is not due from him. — If, however, in this cafe, the peribn in 
whole favour the acknowledgment is made ftiould further declare that 
“ he had fold another flave to him [the acknowledger,]^’ both- parties 
muft be fworn ; becaule they are both defendants, as they reciprocally 
deny the aflertions of each other : — and upon- each taking an oath, 
the obligation involved in the acknowledgment is annulled, and the 
Have remains with the perfon in whofe favour the acknow ledgment 
was made. — What is here advanced proceeds on a fuppoiition of the 
flave being fpecife : for if a perfon acktiowledge a debt of a thoufand 
dirms, due to another, for a flave that he had purchafed from him, 
M'ithout fpecifically deferibing the Have, the acknowledger is in that 
cafe refponfible for a thouland dirtns : — and his affertion, that “ he had 
“ not received the flave,” is riot to be regarded, according to Hnneifa, 
whether he connefl fuch aflertion with his acknowledgment, or make 
it feparately; becaufe fuch affertion is a retraftion of his acknow- 
ledgmetit t for this reafon, that in acknowledging a thoufand dirtns to 
be due from him, he aflumes an obligation to that amount; and his 
denial of the receipt of the indefinite flave is repugnant to this obliga* 
tion, as the price is not due for an ind’efiriite flave, becaufe of the un- 
certainty; — and this, whether 'the uncertainty be interwoven in 
the .contra<ft, (as wherb a pefTon ptifchales one out of two flaves,) or 
5 fupervenieut 
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fupervciiicnt upon it, (as where a perfon purchafes a fpecific flave out 
of a great number, and afterwards both the buyer and the feller for- 
get the {lave that had been purchafed;) becaufe the uncertainty is a 
bar to the delivery, fince the purchafer may always deny whatever 
Have is produced by the feller to be the one purchafed: the uncer- 
tainty, therefore, is a bar to the obligation of the price; and fuch 
being the cafe, the acknowledger, in denying the receipt of the flave, 
virtually rctrafls his acknowledgment, which is not allowed. — The 
two difciples allege that if the perfon in whofe favour the acknow- 
ledgment is made Ihould verify the acknowledger’s aflertion, by de- 
claring the debt of one thoufaaid dirms to be due for the price of a fave., 
the acknowledger’s declaration of his not having received the flave is 
in that cale to be credited; nor is any thing whatever due from him, 
whether fuch declaration have been conjoined with the acknowledge- 
ment, or otherwife. — But if the perfon in whofe favour the acknow- 
ledgment is made contradict the acknowledger, with refpeft to the 
debt being for the price of a flave, afl'erting it to be due for fome 
other goods, then the acknowledger’s declaration of his not having 
received the flave is not to be Credited, unlefs it be conjoined with the 
acknowledgment. Their reafoning in fupport of this opinion is that 
the acknowledger having acknowledged the obligation of the debt 
upon himfelf, and having explained the caufe of it, (namely, fale^') 
it follows that if the perfon in whofe favour the acknowledgment is 
made verify his declaration, fo far as relates to the caufe of the obliga- 
tion, the fale is fully proven and eftablhhed : the obligation, however, 
towards the difeharge of the debt, can be eftablifhed only by the re- 
ceipt of the fubjed of the fale ; and as this is denied by the acknow- 
ledger, his aflertion is therefore credited. — ^If, on the other hand, the 
perfon in whofe fayour the acknowledgment is made fliould contradiil 
the aflertion of the acknowledger in regard to the caufe of obligation, 
thra the acknowledger’s explanation of the caufe may be reganled as a 
modification, (that is, he by it modifies the tenor of the firft part of 
his Ipecch;) bccaufe the tenor of the firft part of his fpeech goes to 

(hew 
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fliew that an obligation is at prefcnt actually operating upon him *, 
whereas the latter part, in denying the receipt, tends to prove that 
no obligation fubfifts, fince the obligation to pay is not cftablilhed till 
after the receipt: the laft part of the fpeech, therefore, is an explana- 
tory modification; and a modification is not admitted unlcfs it be con? 
joined with the acknowledgment. 

If a perfon acknowledge the purchafe of an article from another, 
at the fame time declaring that “ he has not yet received it,” his af- 
fertion muft in that cafe be credited, according to all our dodlors ; be- 
caufe he has merely acknowledged a contrast of fate ; and an acknow- 
ledgment of fale is not an acknowledgment of receipt.^ fince a receipt 
does not neceflarily follow a conclufion of fale. — It is otherwife where 
a perfon acknowledges the obligation of the price of an article pm- 
chafed ; for in that cafe his alTertion of «o«-receipt is not approved, as 
payment of the price is not obligatory until after the receipt of the 
goods^ 


If a Muffulman declare that he owes fuch a perfon a thoufand 
dirmSf on account of wine or porky* he is bound for the thoufand 
dirmsi — and his explanation of the caufe is not admitted, according to 
Maneefa, whether it be conjoined 'with tl;ie acknowledgment, or other- 
wife ; becaufe it is a rctradlion of his acknowledgment, as the price of 
wine or pork cannot be obligatory on a Mujffultnani and in the preced- 
ing part of his fpeech he exprefsly declares the exiftence of an obliga- 
tion upon him to the amount ftated. The two difciples allege that 
if the explanation be eonjoined with the acknowledgment, nothing is 
due from the acknowledger, fince the latter part of his fpeech evi- 
dently thews this to have been his meaning; it being in fa£l the feme 
as if he had added' ** ifitp&eifi'GoXi^'^'To this,, however, it. may be 
replied, that there is no analogy between the two cafes, as a. referva-- 
tion of the pldafiire of Oorr i*r a fufpenfibn of the matter upon a con- 
ditioa of which it is impofiible to obt^ a knowledge. Befides, 

the 
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the {ulponlioii 0(1 cntiditioii is 3 modi ficat ton ^ Slid coiifecjucntly sd'- 
niitiililc. provided it iio conjoined with the Ipcccli. iti oppofitioii tosii 
ackiiowlcdt^iiiciit ot the price of wine or pork, which is not a fiii- 
•peridon, hut jn anniilmciit of the acknowledgment, as has been al- 
ready explained. 


All c\’Cf p!:Oif 
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1 1 ' a perfon declare that “ a thoufind dinns are due from him to 
“ Inch a perfon, as the price of certain eftefls,” or “ on account of a 
“ /oan\" and afterwards allege the faid thoufand dirms to be Zeyf, or 
Binbirja^ or Satooku^ or ^Irzeez, and the perlon in whofe favour the 
acknowledgment is made allege them to be Jecd'^, in that cafe, ac- 
cording to Haneefa, the acknowledger is refponfible for jeed dirms, 
•whether his latter aflertion be conjoined with his prior declaration, or 
otherwife.— The two dilciplcs naaintain that the latter afl'ertion of the 
acknowledger is to be credited, in calc only of its being conjoined with 


the former, and not otherwile. — I'he fame difference of opinion ob- 
tains where a perfon declares ‘that “ he owes another a thouland 
“ dirms," adding that “ they are Zeyf" or that “ another has lent 
“ him a thoufand dirms, but that they are ZeyJ," or, that “ he owes 
“ another a thoufand dirms on account of certain goods, but that they 
“ VLXtZeyf." — ’{Z^eyf dirms are fuch as are not accepted at the public 
treafury, but which pals amongft merchants : the Binhirja is of a kind 
Hill vvorfe, which does not pafs amongft merchants; and ^tSatooka 
and Arzeez arc the worft of all, and in whicli the mixture of, bale 
metal preponderates,) The argument of the two difciples is that the 
above explanation is ^ modification, and is, ponfequently valid if con- 
joined, in the fame manner as a condition, or an exception ; for the 
avord dirsn is literally applicable to Zeyf, and metaphorically to Satooka: 
the acknowledger’s declaration, therefore, of their being-Z^ op Sa- 
tooka is merely a modification, in the fame manner as if a pcrfpa fliould 


» Pure money, of the Current Aandsird. The other defcriptions are e^plaineid a.little 
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declare that “ he owes a thoufiind dinns, but of fuch a kind that ten 
“ of them weigh five mijkuh. The reafoning of Haneifa is that Ins 
affertion of their being Zeyf or Satooka is equivalent to a retradlation ; 
fqr an abfolute contrail: prefuppofes dtrms free from dcfeil ; whereas 
Zeyf and Satooka are both defeitive. Now the plea of a defeit is a rc- 
trailation of part of the obligation involved in the acknowledgment ; 
and the cafe is therefore the fame as if the feller of a thing Ihould fay 
to the purchafer of it, “ I have fold you a thing with a dcfeil, of 
“ which you were apprized,” and the purchafer deny his knowledge 
of the defeit, in which cafe the denial of'ihe purchafer is credited, as 
probability argues in his favour, fince every abfolute contrail fuppofes 
a freedom from defeil. Befidcs, Satooka dirms do not conftitute price-, 
and as a contrail of fale is never concluded but for price,, it follows 
that his explanation is, in effeil, a retraBation. (With refpeil to the 
cafe adduced by the two difciples of “ an acknowledgment of a debt 
“ of a thoufand dirms,, accompanied with a declaration that the dirms 
“ due are of that kind of which ten are equivalent to five mi/kdls ,''' — 
it is to be obferved, in reply, that the refervation is admitted, for this 
reafon, that the acknowledger, in this inftance, fpeaks with a refer- 
vation merely of the degree or proportion of the dirms, and to that the 
word dirms applies. — It is otherwife in a defeription of the goodnefs of 
the dirms, for as to this the term dirms does not properly apply, it is 
not confidered as a refervation, any more than the exception of the 
foundation of a houfe.) — ^The cafe is different where a perfon ac- but not when 
knowledges that he is indebted to another a Koor of wheat, as the ti“* 


price of a flave, but that the wheat is of a coarfe kind: becaufe coarfe- 

, . ... to the 

nefs, with relation to wheat, is not a quality but a fpectes, and an ab- 


folute coBtradl does not neceflarily require that the wheat be other 


than coarfe.-— \X. is related as an opinion of Haneefa, in other books than 


the Z&hir Rawdyet, that in a cafe of borrowing, the acknowledger’s 
afiertioni of the drms being Zeyf ought to be credited, provided this 
afiertion be conjoined with the acknowledgment ; becaufe the ad: of 


borrowing is not complete until after the feizin of the borrower ; and 
.VoL. III. X ' it 
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it often happehs tliat lihms zxcZeyfiw borrowing, in the fame man- 
ner as in ufurpation. The rcafoning of the Zdhir-Rawdyet is that 
the corrimon ciiftoni is to deal in good dinns, and therefore when the 
explanation is abfolule, good dirnis mud be underftood. 

If a perfon acknowledge that he owes another a thoufand Zeyf 
dirms, but without reciting the caufe., (fuch as fale or loan,) fome au- 
thorities fay that his afiertlon with rcfpefl to the quality of the dirms 
is to be credited, accordii^g to all our doftors. Others, however, 
allege that, according to Haneefa, it is not to be admitted, becaufe, as 
the acknowledgment is abjolutv, it may relate eitlier to legal contrails, 
or to ads of violence, fuch as ufurpation or deftrudion,. which arc 
illegal ; — and the former fuppolition is adopted, as acknowledgment 
is rather to be attributed to a lawful than to an ««lawful caufe. 

k perfbn acknowledge his having ufurped a thoufand dirms from, 
another, or his having received them in depolit ; and afterwards allert 
that the faid difms were Zeyf or Bmhirja ; in that cafe his allertion 
muft be credited, whether it be conjoined with or feparatc from the 
acknowledgment j becaufe mankind are accuflomed to ufurp what- 
ever they can find, and to place in depolit whatever tlicy poilefs * ^ 
and therefwe neither of thefe ads necclfarily infers the dirms to have 
been Joed, (that is, good.) The acknowledger’s aflertion, therefore,, 
of the dirms being cither Zeyf or Binhirja is equivalent to an explana- 
tion of the fpecies, and is confequcntly admitted, even though it fhould 
not have been conjundively made. — For the fame reafon, alfo, if aa 
ufurper produce a defedive article, as the thing he had ufurped, — or a- 
truftee produce a defedive article, as the thing he had received in de- 
pofit, — the declaration lb. made mull in cither cafe be admitted.-r— It is- 
refported, from Ahoo Toofaf that in cafe of an acknowledgment of 
ufurpation, the acknowledger’s aflertion of the dirms being Zeyf ought 

• Without any regard to the fpecies or quality. 
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not to be credited where it is made fepjirately from the acknow Icdgc- 
ment; becaufe of the analogy of this cafe to that of a loan, on il\c 
principle of feizin inducing refponfibility in both cafes, that is. In a 
cafe either of ufurpation or of loan ; — for he holds that, in a calc oi 
loan, the acknowledger’s alTcrlion of the money borrowed being Zn/ 
cannot be credited, if feparately made ; and fo alfo in the cale in 
tpeftion. 

If a perfon acknowledge his ufurpation of a thoufand dlnm, or his 
receipt of that fum, in depofit, and aflat tlaat they were Satooka, in 
that cafe his aflertion muft be credited, if conjoined with the acknow- 
ledgment; but not otherwife; becaufe, although <2 be not in 

i cality a fpecies of dirms, flijl it is cuftomary to apply that >vord to 
t\iQvc\Jiguraiively : — the mention of this term, therefore, is a niodljica^ 
tlon, and mufl: confequently be conjqmd. 

If a perfon declase that “ he owes fuch an one a thoufand dirms, 
“ on account of certain goods,” or that “ he has borrowed a thoufind 
“ dirms,'' or 'that “ he has received a .thoufand dirms in depofit,” or 
that “ he owes a thoufand Zeyf dirms," or that “ he has ufurped a 
“ thoufand dirms," — and he afterwards except a particular number of 
dirm from the obligation, — in none of thefe cafes is his aflertion to 
be admitted, if made feparately from the acknowledgment,— whereas 
if it be conjoined with the acknowledgment it mufl: be admitted, ,as 
the aflertion is in this cafe an exc,epti(^ and an exception is valid 
when conjund. It is otherwife if .he aflert the dirms to be Zeyf, 
as a refervation of this nature is not valid, flnee Zeyf relates to quality, 
but expeeflion applies foledy to quantity, not to quality *'•, and excep- 
tion is not admitted w.ith’,refpe,d: to any matter but what may be pre- 
cifely ei^reflecL It is to .be obfeeved, however, that if the exception 

* Meanjiig, pethaps> tl?at,wiw«Arr^niits of a, precife and^ definite ^xpremonj whereas 
quality can be afeertained only by examination and infpeilion, 
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lliould have bceii disjoined by neceffity, (fuch as by a cough, or a Jhort- 
7 iefs of breath,') it is then confidcrcd as conjunB, becaufe of the inter- 
ruption being unavoidable. 

If a perfon acknowledge the ufurpation of cloth, and then produce 
damaged cloth, it muft neverthclefs be admitted, as ufurpation is not 
rclhictcd to perfcdl things. 

If Zeydi-\y to Omar “ I took from you a thoufand dinns by way 
“ of truft, and they arc loft,” and Omar reply “ no; you took them 
“ by way of ufurpation in that cafe Zeyd is refponfible for the lofs.” 
If Zeyd, on the contrary, fay “ you gave me a thoufand dirms by way 
“ of depoft, and they are loft,” and Omar reply “no; you took 
“ them by way of ufurpationf. in that cafe Zeyd is not refponfible 
for the lofs. The difference between thele two cafes is, that Zeyd 
(in the former cafe) firft acknowledges a thing which is a caufc of rc- 
fponfibility, namely, taking, and afterwards afferts an exemption from 
rcfponfibility, by declaring that he held it as a depoft. Now a depoflt 
implies the confent of 0>war ; but 0;»ar denies hisaflent; and there- 
fore, as defendant, his aflertion fupported by an oath muft be credited. 
In the fecond cafe, on the contrary, Zeyd does not make any acknow- 
ledgment fubjefling himfelf to refponlibility ; becaufc, in ufing the 
word given, he refers the action to Omar, and not to himfelf ; and no 
one is fubje£l to refponlibility for the adions of another. Omar, on 
the other hand, aflerts, againft Zeyd, a caufe of refponlibility, namely, 
ufurpation ; which Zeyd denies ; and confequently, as defendant, his 
word fupported by an oath muft be credited. — It is to be obferved that 
the word receive, in this cafe, is equivalent to take\ and the word re- 
move to that of give. — Thus, if the acknowledger, inftead of taken, 
fhould lily that he had received a thoufand dirms, he is in that cafe fub- 
jed to refponfibility. — If, on the contrary, he fay “ you have removed 
“ to me,” inftead of “ you \xz\cghen me,” he is not in that cafe fub- 
jed to rclpoiifibility. 


Objection. 
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Objection, — Neither giving nor removing can be carried into 
execution without receipt on the part of the other party. An acknow- 
ledgment o( giving or of removing, therefore, is virtually an acknow- 
ledgment of receiving-, and confequently it would appear that, in cither 
cafe, the acknowledger is fubjcdl to refponfibility. 

Reply. — The giving and removing of one thing to another is 
fometimes performed by a mere relinquijhment of the right in an ar- 
ticle, (that is, by a non-prevention of the other from taking it ;) and 
fometimes by placing the article before the other. — Giving and re- 
moving may therefore be carried into execution without a receipt or 
taking-, and hence an acknowledgment of giving or removing docs 
not involve an acknowledgment of receiving or taking. Befides, ad- 
mitting that receipt is eftablilhed from giving or removing, flill it is 
eftabliflied only \oy implication-, and whatever is cftabliflied by implica- 
tion is adopted only in cafes of neceffity ; but there exifts- no ne- 
ceffity, in the prefent inftance, to eftablilh refponfibility for the 
lofs. 

If a perfon fay to another “ I have taken a thoufand Srms from you but not if Ke 
“ by way of depo/it,” — and the other reply “ no; you have taken them in^ihe other 
“ by way of loan” — in this cafe the aflertion of the acknowledger, aircrta/.u». 
notwithftanding his ufe of the word taking, muft be admitted : for 
both parties are agreed in the taking of the dirms with the confent of the 
perfon in whofe favour the acknowledgment is made ; but he aflerts a 
loan, (which is a caufo of refponfibility,) whereas the acknowledger 
aflerts a depojit. — There is an evident difference between this cafe 
and that which has already been explained, in which the perfon in 
whofe favour the acknowledgment is made aflerts ufurpation; 
becaufe that perfon ftands as defendant, fince he denies his 
confent. 

If a perfon fay “ this fum of a thotifand dirms, my property, was Cafe of ac- 
“ in trufl: with fuch a perfon, and as fuch I have taken it from him,” 

^ ’ mentoftht 

and 
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and the other deny this, and declare the faid futn to be his own pro- 
perty; he is in that cale entitled to take it from the acknowledger; 
becaiifc the ackno^vlcdgcj- confelVes that he took the fum in queiliou 
from him on the claim of its being hit own property, which the other 
dciiie^; ami hence his afl’ertion, as defendant, mull be credited. 

If a perfon affirm that he had hired out an animal of carriage to 
another, who, after riding upon him, had returned it to him,— -or, 
that he had hired out a garment to another, who, after wearing it, 
had returned it to him, — and the other contradict this, declaring the 
faid animal or garment to be his own property, in that cafe, acccffd- 
ing to Haneefa, the alTertion of the acknowledger mufl; be admitted, 
u|xjn a favourable conftrudtion. — The two dilciplcs maintain that the 
alfcrtion of the other party muft be credited ; and this is agreeable to 
analogy.— -(The fame difference of opinion allb obtains where, inftcad 
of hiring out, tlic acknowledger fays tliat he bad lent ^lis horlc to the 
other to ride on, or his houfc to reiide in, — or, had given his garment 
to another to mend, for hire, — and had afterwards refumed the artidle, 
and the other declare it to be his property. — (Analogy would fuggefl 
(as has been already mentioned in the example of depojit) that the ac- 
knowledger, in thefe cafes, has confelled his having t;iken and pof- 
fefled himfclf of things which, however, he alTerts to be his own pro- 
perty ; but which is denied by the perfon in whofe favour the ac- 
knowledgment is made ; whofe alfcrtion, as defendant, muft there- 
fore be credited. —The realbns for a more favourable conftruc- 
tion, in thjs particular, are twofold.— First, the eftablilhment of 
the receipt, in cafes of hire and of loan, is not admitted from itfelf, but 
from necejftty', (that is, from the neceffity of anfwering the objedi: ,of 
the cpntradl, namely, the ufuJruB of the article;) and the effedl is 
tlicrcforc reftridted to the point of necellity. Hence the acknow- 
ledgment of hire or of loan does not involve the acknowledgment of 
.receipt, as ui the cafe of z depict. — SjecoNony, as in the cafes of hire, 
Joan., and rcfidcnce, the polfelllon of the perfon in whole favour 

the 
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the acknowledgment is made is eftablifhed folely by the avowal of the 
acknowledger, his explanation of the nature of that pofleffion muft be 
admitted. It is otherwife in the example of depojit^ fince a dcpofit 
may be made without a delivery ; as where, for inftance, a perfon’s 
gown is blown, by the wind, into another peribn’s houfe, in which 
cafe the gown remains a depofit with the owner of the houfe, although 
no formal delivery have been made. The author of this work obferves 
that the jwint upon which the diflerence between the cafes of hirtt 
loan, or refidence, and that of depolit, (as before explained,) turns, is 
*not that the word take is recited in the latter and not in the former 
cafes ; becaufe this word is ufed by Mohammed, in the cafe in queftion, 
in the Mabfoot, treating of acknowledgments; — but that it refls upon 
the two reafons for a favourable conftrudion of the law in this parti- 
cular, as recited above. 

' If a perfon fay “ I have received from fuch k pcbfon his acquit- 
** tance, of a thoufand d/'rms which he owed me,** — or “ I lent fuch) 
“ a peribn a thoufand dirms, and have received back the feme,*’ — and 
the other deny the previous exiftence of the debt, our dodors are, in 
that cafe, unanimoufly of opinion that the aU'ertion the perfon in 
whole favour the acknoWlegment is made is to be credited ; becaufe a 
debt muft be difeharged by means bf a limiiar ; and this cannot other- 
■^»vife be aecomplilhed than by the ereditor's rcteemng a portion of the 
debtor’s property, equivalent td the debt, in fudh a manner as may in- 
duce refpOhfibihty.-^The acknowksiger, therefore,, in feyingthat he 
had received from the other an acquittance of the de^t which that 
Qther owed him, cohfefles a circumftancte which is a caule of refpori- 
fibility ; and he afterwards claims the right of property id the feme, in. 
virtue of its having been given to him in exchange for his debt, which 
is denied by the other j he therefore ftands as defendant,, and his af- 
fertion muft confequently be credited. — It is otherwife in aflertions of 
hire, loan, or reftdence, becaufe the thing feized,. in thofe inftances, 

7 is- 
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is an identic article, for which the acknowledger claims the bire^ 
or fo forth : there is therefore an evident difference between the 
cafes. 

CifcoFaif- If a perfon acknowledge that another has cultivated a particular 

^ particular houfe, or planted grapes in a par- 
movable pro ticular orchard, the faid land, houfe, or orchard being in the pof- 

perty, ^ ** 

ferfion of the acknowledger, and the petfon in whofe favour he ac- 
knowledges claim the property of thefe things, and the acknowledger, 
on the other hand, declare them to be his own property, and that the 
other, in the cultivation^ buildings or plantings had only afted by his 
deftre^ as his affijlant^ or as his hireling — in that cafe the aflertion of 
the acknowledger 'muff be credited, according to all our dodlors; be- 
caufe he does not make an acknowledgment of the poffeffion on behalf 
of the other, but merely of the abovementioned afts as performed by 
that other, and thofe do not argue a right of pofleffion, lince the f^er- 
fon in whofe favour the acknowledgment is made might have lawfully 
performed thefc aits upon things that were in the polleflion of the ac- 
knowledger. The cafe, therefore, is the fame as if a perfbii were to 
- declare that a particular taylor had fowed his garment for half a dirm^ 
hut that he had not received the garment from the taylor; and the 
taylor claim the property of the garment : for there the acknowledge- 
ment lb made is not fuppofed to allude to the pofleflion on the part of 
the taylor, and therefore the aflertion of the acknowledger is credited ; 
and fo alfo in the cafe in queftiq^ii. It is otherwife if the acknow- 
ledger fay that he has received polTeflion from the taylor;’’ for con- 
cerning that cafe there is a difagreement amongfl: our doilors, fimilar 
to what has been deferibed. • • 


CHAP. 
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CHAP. III. 

Of Acknowledgments made by Sici Perfons 

If a perfoii, ia his laft illaefs, acknowledge a debt, as being due to 
another, and he alfo owe other debts contraAed during healthy or 
debts contradbed during his ticknefi for known caufes, ffuch as the pur- {without 

^ ^ iri-i r ^ afligning the 

chafe or the ^ejim^ion of property,) ana of which proof may be ob- canjeo\ them) 
tallied by other means than through his acknowledgment, or be in- by^tjduTof^ 
debted to his wife married during his ficknefs, for her Mlhr-MiJJ,, (or jef^ription 
proper dower,) — all thefe debts fo contrafted during health or ficknefs 
have a preference to that other which he fo acknowledges during liis 
ficknefs, and of which the caufe is unkown. Shafei maintains that 
the debts of the healthy and the Tick arc alike valid, fince acknow- 
ledgment, which is the caufe of both, 1$ in both inftances equal, in as 
much as it is derived from the underftanding. T)ebt^ moreover, and 
the refponJiblUty of the perf on to which the obligation relates, arc capa- 
ble of comprehending the rights of a variety of perfons. An acknow- 
ledgment of debt, therefore, refembles the fettlement of a contradt of 
purchafe or of marriage ; — that is to fay, if a fick perfon purchafe 
goods, and remain indebted for the price, — or marry on a proper 
dower, and remain indebted for the fame, — debts fo contrafted arc 
.upon an equal footing with debts contracted during health ; audio 
alfo in the cafe in queftion. — The argument of our do(5tors is that ac- 
knowledgment is not valid when it tends to prejudice the right 

* By fick perfons, throughout the whole of this chapter, is meant fuch as are affe<5Ied 
with a mortal diforder. — (7'he analogical principle on which the law upon this head pro- 
ceeds is fet forth in treating of the divorce of the fick.^S^Q Vol. I, p. :^79*) 
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of another; aiul the acknowledgment of a Tick perfon does induce this 
confcqucncc, lliice tlic rights of the creditors of debts contradled 
during his health arc connected with his property, in as much as they 
may feize it for tlic payment of what is owing to them; — whence it 
is that ticeth o( grata rtous or benevotent nature are not allowed, in n 
iick man, beyond the extent of a third of his eftate.-— It is otherwile- 
w ith relpccl: to marriage on a proper dower*, as marriage is one oF 
the moft eflential wants of a fick perfon, fince in the fame manner as 
man is impelled to his own prefervation, fo alfo is he irhpelled to the. 
propagation of his fpecies. — It is otherwife, alfo, with refpe(£l: to the 
purchafe of property for an equivalent price; becaufe the right of the 
creditors is connefbed with the fubftance of the property, and not with 
the form of it ; and in an inftance of purcl)afc the fubftance is extant. — 
During health, rnoreover, the right of the creditors is connected, with 
his perfoHy not with \\i% property y fmee whilft he is in a condition to. 
acquire property, it is fuppofed that the property will increafe: — a 
ftatc of ficknefs, on the contrary, is a ftate of inability, and therefore 
the right of the creditors is then connedfed with his property-jr. 

Objection. — If the connection of debts contradted during health, 
with the property of the fick perfon, be a bar to the obligation of 
other debts, becaufe of the priority of the former, it follows that if a. 
fick perfon, having made an acknowledgment in favour of a perfon, 
Ihould afterwards make an acknowledgment in favour of another, it 
is not valid, becaufe the firft acknowledgment is preferable,, as being 
conneaed with his property; whereas, according to law, they are 
both valid. 

Reply.-— T he whole period of ficknefs is confidered as one and 
the fame, becaufe the whole of it is a time of reftridion, and there- 

* That is to fay, without any particular /ptdfcatm of a dower; for if a fiok perfon-* 
marry upon a fpeciped dower, the agreement holds to the extent only of otic third of 1 m 
whole property. 

t What is here faid merits fomc attention, as it elucidates a very important point in the ' 
laws of property. ^ r r 


fore 
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fore one part or period of it is the fanae as another . — It is otherwife 
MHth refpeifl; to health., as health is not a period of rcflridtion, and 
therefore deeds are then lawful, whereas, fickncls being a time of re- 
Ilri^lion, many deeds are then unlawful. 

— It is to be oblerved that debts contrafled during ficknefs, of which 
the caufc of the obligation is known, are preferable to debts of licknels 
which are fupported merely upon acknowledgment; becaufe the former- 
are free from fufpicion. It is alfo to be obferved that debts t^f ficknefs, 
of which thecaufe is known, arc upon a foot of equality with debts of 
health, neither having a prefer ence over the other ; — a debt of a proper 
dower, becaufe of the neceflity for marriage ; and debts contradfed on 
account of purchafe, or of a loan, becaufe of the exiftcnce of an equiva- 
lent. — The right of the creditors, moreover-, is conne£bed merely 
with: t]\e^fubjlanc4\ and as, in the eftablilhment of thefe debts, there 
is no doubt or fufpicion, they are therefore on a foot of equality with 
debts of health. 


If a fick perfon make an acknowledgment in favour of any perfon, 
of fomething he holds in his hand, fuch acknowledgment is not valid, 
becaufe of the injury it induces to the creditors, ■whole right is con- 
uc£ted with that thing. 
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It is not lawful for a fick perfon to difeharge the debts of part of 
his creditors, becaufe' fuch partial difeharge is a deftruftion of the 
right of the others : and in this refpedt the creditors of health and of 
Jkknefs are upon an equality;-— excepting, however, where the fick 
perfon reftores fomething he may have borrowed during his ficknefs, 
or pays the price of fomething he may have purchafed during his fick- 
nefr ; and the obligation admits of being proved by witnefles -in otlicr 
Wojds, if a pirfon borrow, during his laft illnefs, a thouland dirms, 
and keep the lame by him, or purchafe any thing with them to that 
value, and afterwards repay the loan, or pay the price of the purchafe, 
it is lawful, where it admits of behig proved by evidence, becaufe 
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thefe payments are attended with no injury to the creditors, as the 
acknowledger has obtained an equivalent for what he pays. 


A (iebt .1'*. 
I'nowk’dgcd 

upon I death- 
bed 1:. dif 
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ail other 
deity. 


fi', after the difeharge of the whole of the preferable debts, there 
flil! remain feme property of the fick man’s ellate *, fuch reiiduemuft 
be applied to the dilehargc ot the debts acknowledged during his fick- 
neli. ; bcc.uife fuch acknowledgments were in themfelves valid, and 
having been annulled merely from a regard to the rights of the cre- 
ditors, they rcfunie their original validity when the bar to their 
operation is removed. 


iftlicrob’no TiiE acknowledgments of debt, by a fick nn fon, who does not 

OtluT ClfbL'v, ^ ^ ^ 

ii i, dil- owe any debts of health, are valid, as they occafion no injury to 
h^Hifiolhc" t’diers. — In fuch cafe, alfo, the faid debts are preferable to the claims 
oHhcinhcTi becaufe Offwr has laid, “ whenever a lick perfon ac- 

uncc. “ knowledges debts, they muft be confidered as obligatory, and dif- 
“ charged from his elfcfts.” — Befides, the difeharge of his debts is a 
matter of neceffity ; and the right of the heirs is connedted with his 
ellate on the foie condition of its beihg free from incumber ance\ 
whence it is that the difeharge of the funeral expences precedes tlie 
right of the heirs, as that is allb a matter of necelTity. 

If a fick perfon make an acknowledgment in favour of any of his 
heirs^ it is not valid, unlefs it be verified by the other heirs. — Shafei, 
in one report of his' opinion upon this point, fays that it is valid ; be- 
caufe acknowledgment is the manifellation of an eftablilhed right ; and 
the probability is that the acknowledger has fpoken truth, lince rea- 
fon forbids falfehood, more particularly in time of licknefs.— Befides, 
as religion and jullice, when joined to reafon, muft reftrain a man 

* This cafe fuppofes a diftribution of the effeas of the acknowledger, after his deceafe} ' 
and the Xexmftck man is applied to the defena, in this inftance, merely to diftinguifli him! 
as having acknowledged debts whilll he was fick of a mortal illnefs. 
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from falfehood, the acknowledgment of a fick pcrfon in favour of his 
hetr IS like an acknowledgment in favour of a Jlr anger-, — or, like an 
acknowledgment in favour of an additional heir,— (as if a perfon fliould 
ic \ Icd^^c that “ a particular perfon is his fon,” — which acknovv- 
IcdgiKcnt is v'alid, notwithflandhig it diminilh the rights of the other 
heirs;) or, like an acknowledgment of the delfrudtion of a depofit, 
the property of an heir; (as where, for inftance, a perfon lodges a 
depofit of one thoufind dirms, during cither health or licknefs, with 
his father, in the prefence of witnefles, ahd the father afterwards, 
whilft dying, acknowledges that ho had deftroyed the depofit of his 
fon, — in which cafe the acknowledgment is valid, and the perfon in 
whofe favour it is made is entitled to ,a thoufand dirms from the eftate 
of the acknowledger, although it diminith the right of the heirs ; — 
and fo alfo in the cafe in queftion.) — The arguments of our doflors 
upon this point are threefold. — First, the prophet has faid “ t/jcre 
“ is no legacy to an heir, and no acknowledgment of a debt in favour 
“ of an heir.” — Secondly, as the right of the heirs is conneifted 
with the property of a perfon in his laft ficknefs, (on which account 
he is not permitted, at that period, to 'do any deed of gratuity or af- 
fection,) an acknowledgment in favour of fome of the heirs is invalid, 
as being prejudicial to the right of the others, — Thirdly, as the fick 
perfon, in his laft illnefs, is above the want of his property, and as 
affinity is the caufe of connecting the right of the whole of the heirs 
with the property, when the want of it no longer exifts in the fick per- 
fon, it follows that at fuch 'period an acknowledgment in favour of a 
part of them muft be an injury to the whole. This connexion, how- 
ever, does not operate with relpeCl to Jlrangers, becaufe of the ne- 
ceffity the fick man was under, during health, of entering into con- 
cerns * with them ; for many of the concerns of the fick (fuch as 
furchafe, faUy and the like) are entered into with ftrangers during 

• Arab. Mt&likat ; meaning concerns of a fuff ended nature,— fuch as purchafe with a 
fufpenfion of payment of the friee, and fo forth. 
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health', and if thrir acknowledgment of thefe during their ficknefs 
were not valid, people would be cautious of dealing with them during 
their health, and their affairs would of confequence luffer. — Such an 
acknowledgment, therefore, is preferable to the claims of the heirs. — 
It is to be oblervcd that the connexicni here mentioned does not oper- 
ate to the deflruclion of a lick man’s acknowledgment of parentage, 
by which an additional heir is occafioned ; becaufe the fick man alfo is 
ncccflitous in this particular, as parentage cxifts after death, and a man 
is held to continue in exiftence, after death, in the perfon, of his off- 
fpring; whence parentage is one of the wants of the dead. 

# 

If a fick man make an acknowledgment in favour of part of his 
heirs, and the others verify the fame, fuch acknowledgment is valid, 
becaufe of the removal of the only obftacle, namely, the connexion 
of the right of the other heirs with his property, which they them- 
felvcs relinquifh. 

If a fick perfon make an acknowledgment in favour of a ftranger, 
it is valid, although it be tantamount to the whole of his property,—. 
becaufe Omar has faid “ the acknowledgment of debt by a fck perfon is 
“ valid ; and the debt is due from the whole <f his efate — (as before 
quoted.) — Analogy would fuggefl: that the acknowledgment does not 
operate in a degree beyond the third of his property ; as it is in that 
degree only that the law admits of the deeds of a fick man with re- 
gard to his property. — Our doftors, however, remark upon this that 
as the a£ls of a fick perfon are valid with refpeft to a third of his pro- 
perty, it follows that the acknowledgment of a fick perfon is valid in the 
fame proportion ; and it then becomes valid with refpe^l to the re- 
maining thirds alfo ; becaufe, upon the fick perfon acknowledging one 
third of his property to belong to another, it becomes from that mo- 
ment the property of that other ; and as the remaining two thirds then 
form the whole of the property of the acknowledger, he may lawfully 
S make 
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make an acknowledgment of one third of it, and fo on, until nothing 
remain. 

Objection.— “I t would hence appear that bequeft to the extent 
of the whole property is alfo valid. 

Repj.v. — In bequeft, the third of the eftate does not become the 
property of the legatees, until after the death of the teftator ; and ac- 
cordingly, they cannot claim their legacies before that event. It is 
otherwife with relpedl to an acknowledgment of debt, as the perlbn 
in whofe favour, the acknowledgment is made becomes immediate 
proprietor. — There is therefore an evident diHinftion between the 
cafes. 


Ik a fick perfon make an acknowledgment in favour of a Granger, 
and afterwards declard that “ he is his fon,” the parentage is efta- 
blilhed accordingly, and the acknowledgment is null. — If, on the 
contrary, a lick perfon make an acknowledgment in favour of a 
fti'ange woman, and afterwards marry her, the acknowledgment does 
not become null. The difference between thefe two cafes is that, in 
the former^ upon the fick perfon declaring the other to be his fbn, his 
parentage is eftahlilhed in the acknowledger from the inffant of con- 
ception in the mother’s womb; whence it is evident that the perfon 
in whofe favour the acknowledgment was made was the heir of the ac- 
knowledger at the period of his acknowledgment ; and confequently, 
that he has made an acknowledgment in favour of his own fon, which 
is invalid of courle. — It is^^^ otherwife with refpe£t to marriage; 
for, as the relationfliip produced by that takes place only from the 
tirrie of contrafting it, it follows that the woman was not the acknow- 
ledger’s heir at the time of the acknowledgment ; and confequently, 
that his acknowledgment in. her favour remains valid. 


but It is an- 
nulled by a 
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acknow- 
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If a fick perfon. repudiate his wife by three divorces, and then 
make an acknowledgment of debt due to her, and die Ihe is in that 
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cafe entitled to which ever of the two claims (namely, her portion of 
inheritance, or the amoxint of the debt acknowledged) may be the 
fmalleH-. — The reafon of this is that both the woman and the man are 
in this cafe liable to fiifpicion ; for as the ef///, or term of probation, 
was not expired, the woman, after his death, is an heir, and an ac- 
knowledgment in favour of an heir is not valid. — Hence there is a 
poffibility that the woman may have requefted her divorce as the 
means of her acquiring a right to the acknowledgment; and that the 
hulband may have divorced her with the view of giving her more 
than Ihe was entitled to as an heir. As, therefore, both hulband and 
wife are liable to fulpicion, the fmallejl of the two claims is decreed 
to the woman, fince concerning that there can be no fufpicion*. 


SECTION. 

Miscellaneous Cases. 

If a perfon acknowledge the parentage of a child who is able to 
give an account of himfelf, faying “ this is my fon,” and the ages of 
the parties be fuch as to admit of the one being the child of the other, 
and the parentage of the child be not well known to any perlbn, and 
the child hUnfelf verify the acknowledgment, his parentage is efta- 
blilhed in the acknowledger, although he [the acknowledger] be Jick\ 
becaufe the parentage in queftion is one of thofe things which affe£t 
the acknowledger himfelf only, and no other perfon.— It is made- a con- 
dition, in this cafe, that the ages of the parties be fuch as to admit of 
the relation of parentage ; for if it were otherwife, it is evident that the 

* See this treated of at large under the head of tbe divorce of thi fitk, (Vol. I. 
p. 279.1 

acknowledger 
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acknowledger has fpoken falfely. — It is alfomadc a condition, that the 
parentage of the boy be unknown ; for if he be known to be the UVue 
of fome other than the acknowledger, it nccefl'arily follows that the 
acknowledgment is null. — It is allb made a condition, that the boy 
verify the acknowledgment; becaufe he is conlidered as his own 
mafter, as he is fuppofed able to give an account of himfelf. — It were 
otherwife if the boy could not explain his condition ; for then the ac- 
knowledgment would have operated without his verification. — It is to 
be obferved that the acknowledgment, in this inftance, is not rendered 
null by ficknefs ; becaufe parentage is an original and not a fupervenient 
want. By the cftablilhment of the parentage, therefore, the boy be- 
comes one of the acknowledger’s heirs, in the fame manner as any of 
his other heirs. 

If a perfon acknowledge his parents or his fon, — (as if he Ihould 
declare that “ a certain man is his father,” or, that “ a certain wo- 
“ man is his mother,” or, that ** a certain perfon is his fon,” — and 
the ages of the parties admit of thofe relations,) — or, if a perfon ac- 
knowledge a particular woman to be his wife, or a particular perfon 
to be his Manilla^ (that is, either his emancipator, or his freedman ,') — 
in all thefe cafes the acknowledgment is valid, as affecting only him- 
felf, and nbt any other. — In the fame manner, alfo, if a woman ac- 
knowledge her parents, or her hulband, or her Mawla, it is valid, 
for the fame reafon. — woman’s acknowledgment o{^ fon, however, 
is not valid, as fuch acknowledgment afie<fts her hufbapd, in whom 
the parentage is eftablilhed ; her acknowledgment of a fon, therefore, 
is not valid, unlefs the hulband confirm her declaration, (as the right 
appertaiiw to him,) or, that it be verified by the birth being proven by 
the evidence of one midwife, which fuifices in this particular.— -(Con- 
cerning the acknowledgments made by women of their children, 
diere'are various diilinftions, as ipt forth at large in treating of claims.) 
-It is to be obferved that in all thefe cafes the confirmation of the party 
concerning whom the acknowledgment is made is requifite, excepting 
Voi-. III. Z in 
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in the acknimlcdgmcnt with rcli>ccl to a ch'tld^ when, fo young as not 
to be able to give any account of himl'elf. — It is alfo to be oblervcd 
that tlie confumatioii concerning parentage is valid, although made 
after the death of the acknowledger; becaufc the relation of parentage 
cxi/ls aftcT dcMth. — In the lame manner, allb, the confirmation of a 
wife, after the death of her hulband, is valid; becaule the is one 
of tlic effefts of .marriage; and that exills after the death of the hul- 
band, whence it may be laid that the marriage itfelf endures in one 
lhape ; and therefore the confirmation of the wife, after the death of 
her hulband, is valid. — So alfo (in the opinion of the two dilciples) 
the confirmation of the hujband is valid, after the death of the wife; 
becaufc inheritance^ which is one of the effefls of marriage, exifts 
after the death of the wife ; whence the marriage itfelf endures, in one 
lhape ; for which realbn his confirmation is valid. — According to Ha- 
neefa the confirmation of the hulband is not valid, becaufc the mar- 
riage expires upon the death of the wife ; on which account it is not 

lawful for a hulband to walh the body of his wife, after her death. 

In regard to the alfertion of the two dilciples, that “ the marriage 
“ endures, in one lhape, after the death of the wife, becaufe of in- 
“ heritance,” it is not admitted ; for the inheritance does not take 
place until after death, and was therefore a nonentity at the time of 
the acknowledgment. — Now a confirmation, in order to be valid, 
mull be diredled to the period of the acknowledgment ; and as, at 
that period, the iirhcritance did not exid, it is therefore invalid. 

If a perfon acknowlalge an uncle «r a brother^ fuch acknowledge- 
ment is not credited, fo far as relates to the eftablilhment of the pa- 
rentage, becaufe of its operating upon another than the acknowledger. 
If, therefore, the acknowledger have a ktmon heir, whether near or 
remote, the whole of the inheritance goes to him, and not to the 
perfon in whofc favour the acknowiedgment is made, fince the pa- 
rentage not having been ellablilhed on the part of the acknowledger, 

no obllacle can thence arile to the inheritance of a known heir. If, 

7 however, 
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however, the acknowledger have no other heir, the perfon in whofc fa- 
vour he makes acknowledgment is in that cafe clearly entitled to the 
inheritance, as every perfon has full poWer over his eftate when ho had 
no heirs ; whence it is that a perfon may bequeath the whole of hi , 
property in legacy, provided he have no heirs. The perfon in whole 
favour the acknowledgment is made is therefore in this cafe entitled 
to the whole of the property, although the parentage be not proven, 
(that is, although he be not admitted to be the brother or uncle of 
the acknowledger ;) as that would tend to affcdl another', namely, 
the father or grandfather of the acknowledger*. — It is to l-)e obferved 
that the acknowledgment, in this cafe, is not in reality 7 , legacy, bc- 
caufe, if a man fhould acknowledge a particular perfon to be his bro^ 
ther, and afterwards bequeath the whole of his property to another, 
the legatee would in that cafe be entitled only to one third of the whole 
of the property ; whereas, if the acknowledgment had been in reality 
a legacy, the perfon in whole favour the acknowledgment is made, 
and the legatee, would in that cafo fliare the whole of the property 
equally between them. The acknowledgment, however, ey«/- 
valent to a legacy, on this confideration, that the perfon in whole fa- 
vour it is made is entitled to the property merely becaufe of the decla^ 
ration of the ackftowledger, and not from any other caufe whatever, as 
in bequefl : for which reafon, if a fick man Ihould acknowledge a cer- 
tain perfon to be his hrother^ and this perfon confirm the fame; and 
the acknowledger afterwards deny his right of inheritance, and be- 
queath the whole of his pceperty to fome other, the legatee is entitled 
to the whole of his eftate that, if he Ihould not bequeath his 

property to another, the whole of his eftate goes to the public ireafury, 
becaufe i;etra(ftion is in this cafo valid, for this reafon, that the pa- 
rentage, which annuls the vali^ty of the acknowledgment, is not 
eftablilhed. 

m 

• Becnife, if he were admittfd to be aiSualiythe unclt ox brtther of the acknow- 
ledger, that would induce, in his favour, a claim of inheritance from them alfo. 
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If a perfon die, and bis (bn acknowledge another to be his brother ^ 
the parentage of the perfon in whofe favour the acknowledgment is 
made is not cftablilhed, but he is entitled to a lhare in the inheritance 
with the acknowledger ; — becaufe the acknowledgment in quedioii in- 
volves two confequences ; namely, the eftablilhmcnt of the parentage, 
which, as afFc£ting another, does not take place, — and the participa- 
tion of the acknowledgee in the property, which, being a power he 
polTcfles, as affe£ting himfelf only, does therefore take place. — In the 
lame manner as where a purchafer acknowledges that the flave he has 
bought had been emancipated by the feller, in which cafe the acknow- 
ledgment (fo far as it relates to- the feller') is not to be credited ; and 
on this account the buyer is isot entitled to retake the purchafc-moncy 
from the feller : — the acknowledgment, however, is credited lb far as 
it relates to himfelf^ and therefore the flave is free. 

If a pcrfoji, to whom a debt is owing by another of one hundred 
dirtns, Ihould die, leaving twa Ibns, and' one of thele acknowledge 
that his father had received payment of fifty dirm of the faid debt, in 
that cafe the acknowledger is not- antkled to any thing ; and the other 
is entitled to the remaining fifty dirms bccaufe, as the acknow-^ 
ledger has here tmde an avowal which operates upon himfelf, his bro- 
ther, and the deceafed, it is therefore valid only fo far as it relates to 
himfelf and not with refpe«a to any other; for his acknowledgment 
that the decealed had received fifty dirms of the debt, is equivalent to 
an acknowledgment that the deceafed owed fifty dirmsy fince the re- 
ceiving payment of a debt cannot be cftablilhed but by the receipt of 
a thing involving refponfibility ; — (that is to fay, by the receipt of a 
thing which induces refponfibility on the receiver, fo as that this re- 
fponfibility may Hand as a debt againft him, and that then a mutual 
liquidation may take place, by the oppofition of the debt of one to the 
debt of the other.) — Upon the other brother, therefore, contradifling 
the acknowledgment, the debt which it in confequence eftaWilhed 
upon the deceafed, is oppofed to the fliare of the acknowledger, in 

conformity 
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conformity with the tenets of our dodlors ; for with them it is an efta* 
bliflied tenet that if one of the heirs acknowledge a debt due by the 
deceafed, and the other heirs contradift the fame, the debt is in that 
cafe charged to the fliare of the acknowledger.— In fhort, both bro- 
thers agree in this, that the fum to be received by the brother who is 
not the acknowledger (namely, fifty dirms) appertains equally be- 
tween them : — ^it Is to be confidered, however, that if the acknow- 
ledger were to take the half from his brother upon his receiving pay- 
ment of thefe fifty, he would then take it from the debtor; and the 
debtor, again, would take the fame from the acknowledger; which 
revolution would be totally ufelefs ; and this is the true meaning of the 
Uer, or revolution, as mentioned in the Heddya, 
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Of SOOLH, or COMP OS IT 10 N. 


S OOLH, in the language of the law, fignifies a contrail by 
means of which contention is prevented or fet afide. — The elTeu- 
tials (or pillars) of it are declaration and acceptance; and the condi-* 
tions of it, that the fubjeit of the compofition (that is, the thing 
with relation to which the contrail is formed) property \ and alfo, 
that it be defined, provided there be a neceffity for feizin, but not 
otherwife. — Thus if a perfon claim fome degree of right in a houfe 
belonging to another, — and that other claim fome degree of right in a 
ihop belonging to this perfon, and they come to a compromife, by 
relinquiChing their refpeilive rights in favour of each other, fuch com- 
promile or compofition is valid, although tKty fliould not have ex- 
plained 
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plained the extent of their rights ; fince ignorance with rcfpcct to a 
claim which is to be annulled is not a caul'c of contention. 

Chap. I. Introduflory. 

Chap. II. Of gratuitous or voluntary Compofitions ; and of the 
appointment of Agents for Compofitions. 

Chap. III. Of Compofitions of Debt. 


CHAP. I. 

Composition is of three kinds or deferiptions.— I. Compojit ion with Compontion 
acknowledgment; (as where the defendant acknowledges the 
right of the plaintiff, and then compounds it for feme other thing :) modes— .iv///.. 
II. Compofition under (as where the defendant neither ac- 

knowledges nor denies the claim:) — and, III. Compo/ition after de- 
NiAL. — All thefe deferiptions of compofition are lawful; becaufc 
God fays, 'm the Koran ^ ** composition is laudable;” and this 
ordinance being abfolute, neceflarily includes all thefe fpecies of it; — 
and alfb, becaufe the prophet has laid “ every compofition is lawful 
“ amongji Mussulmans, excepting fuch as renders lawful what is 
“ unlawful^ or renders unlawful what is, lawful A — Sbafe'i maintains 
that compofitions after denial or under fileuce are unlawful, becaufe of 
the above tradition ; for in thefe two cafes it neceflarily follows that 
what is unlawful becomes lawful, and what is lawful becomes un- 
lawful, — fince the thing given in compofition was, previous to the 
conclufKMJ of the contraail^ unlawful to the giver, and lawful to the 

receiver ; 
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receiver •, but afterwards becomes the reverfe. Befides, in both thefe 
calcs, the defendant gives property for the removal of contention; and 
this is i^/77;irrv.— 'Phe arguments of our doftors, in fupport of their 
opinion upon this point, are threefold. First, the text of tlie 
jliorafi, as above quoted.— Secondly, the JirJl part of the above tra- 
dition concerning the prophet, comprehends the cafes in quef- 
tion ; whereas the /atier part applies folely to a compofition which 
' readers lawful fomething in itfelf originally unlawful, Inch as wine 
or, wliich renders unlawful fomething that in itfelf was originally 
lawful; as where a man agrees with a wife, for a certain confider- 
ation, not to have carnal connexion with another of his wives.— 
Thirdly, compofition after defiial, or under ftlence, is a compofition 
in confcquencc of a valid claim, and is therefore cffeilual, fince the 
claimant receives the thing given in compofition in lieu of a right of 
his own, which in his opinion was a juft one; and this is lawful; 
and the defendant, on the other hand, pays it to remove/rom himfelf 
a contention; — and this alfo is lawful; becaufe the objeift of property 
is felf-prefervation ; and the giving of a bribe, with a view to remove 
opprefTion from himfelf, is lawful in the giver. Befides, this cannot 
be ftridlly termed a bribe, as a bribe is what is taken by the receiver 
for the reafon afligned by the giver, whereas here it is otherwife, for 
the giver gives it in order to prevent contention, and the receiver takes 
it becaufe in his opinion it is-his juft right. 
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In a compofition made after acknowledgment, all the effefts of 
fale take place, provided it be a compofition of property for property, 
becaufe it then correfponds, in its nature, with fale, which is an ex- 
change of property for property by mutual confent of the parties 
whence it is that, if it relate to land, it admits of the right of Shaffa', 
and alfi), that the confidcratioii may be returned on account of a de~ 
fe£l ’, and that the conditions of infpedion and oi option exift with re- 
fpefl to it. — ^This fpeciee of compofitioa, therefore, is rendered in- < 
valid by an ignorance of the conf deration for the compofition, as fuch 


ignorance 
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ignorance may be a caufe of contention, whereas an ignorance of the 
fubjedl of the compofition cannot afford any caufe of contention, as 
that merely ceafes, (in confequence of the compofition,) whence 
there is no occafion for taking polfeflion of it. — It is, moreover, a 
condition, that the defendant be competent to make good the amount 
of the confideration in queftion. — If, however, the compofition be a 
flipulation of ufufruft in lieu of property, then the laws and rules in- 
cident to hire take place with regard to it; becaufe the charafteriftic 
o't hire (namely, an endowment with ufufrtUi in exchange for pro- 
perty^ exifts in it; — ^and as^ in contraAs, regard is had to the fplrit 
of the agreement, it is alfo requifite that the period of right to the 
ufufru£t be fixed. — The compc)rition is alfo rendered null by the de- 
ceafo of any of the parties during that term^, becaufo a compofition 
of this nature is a fpecies of hire “j;. 

CoMPoS'^TroNS fubfequent to denial are, with rcfpe^l to the de- 
fendant^ equivalent to an atonement for an oath , — and fubfequent 
to flence^ they ftand (with refpedl to him} merely as a removal of 
fri/e; — but they do not ftand as a mutual exchange^ with refpe(£l to 
him, in either cafe. — With refpefl ta the plaintiffs on the contrary, 
they are in the nature of a mutual exchange/^ becaufe the plaintiff ac- 
cepts the compofition in lieu of an article which in his belief was his 
right ; and one contract may lawfully bear different interpretations 
with regard to the two parties, in the fame manner as^thc diflblution 
of a fale is an annulment of the contradl with rcfpedV to the feller and 
pur chafer y but with ref^iSl to others, a new fale. The reafon of a 

* That is, during the term of ufufruti. 

t A contrail of kkf U rendered null the demiie of either of the contra^ing paj ties 
during its term. 

’ ^ ' 

t SuppoAng him (^a> dtftndant) to tave fmm to tjjp f^lacy of the plainti/F’s claim \ 
in which cafe, if hc afterwards ^ter into a compofition with the plaintifi; it is ewdent that 
he f#ore fidfdy, and confeepit^if^, that awnetfiliAt or expiation is due for his perjury. 
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compofitibn after denial ftandliig, with rcfpcd to tiie "defendant, as an 
atonement )or an oath is obvious ; — and it Oiuids after Jtletice as a mere 
removal of flrife, becaiife filencc admits of two fuppofitions, namely, 
acknoivUrfmcnt or denial ; and hence, with rel'pcdl; to the comjiofition 
in qucdion being a coniradl vf exchange, there is a doubt ; and, in con- 
fequencc of this doubt, it cantiot be eftabliihcd as an exchange with 
refpeft to the defendant. 

The con- Ik a pcrfoti claim a houfcfrom another, and that other cither deny 

a the claim, or remain lilcnt, but afterwards compound the matter with 
fte not'in"’ claimant for a certain amount, in that cafe the right of Shafa 
iiiittc a lijjlu (^oes not operate with refpedb to that houfe; becaufe the defendant 

of S!„'Ja: . ... . . - 

receives it as his original right, and not in virtue of exchange', lince he 
gives the amount of the compohtion to the plaintiff merely to put an 
end to the contention. 

Objection. — A lthough the defendant, in his own43ellef, receive 
the houfe as his original right, and pay the compofitioif to put an end 
to the contention, yet the 'plaintiff believes that he reedves the compo- 
fition in lieu of the houfe, and therefore (on the grounds of the belief 
of the plaintiff ) the right of Shafa ought to operate. 

Reply.—— T he belief, of the plaintiff has no effeft upon the vji’- 
fendant, fince a man is judged by his ozvn belief, and not by that of 
butS/,tffais (jrArr/.-— It is otherwife tvherc a houfe is fven h\ compofition: fas 

induced h)r , r • /i. r ^ • r ^ ^ ^ i ^ 

theaaof' Where, tor mltancc, a perlon claims lome property from another, and 
frcompoii-*^ that other, after denying the right, or remaining ‘lilcnt, compounds 
tion. the claim by giving up a houfe;) for in this cafe the right of Sh^a 

takes place,' as the plaintiff receives the houfe in exchange for his 
property, and the compofition is therefore, with refpeift to him, a 
tOMrafI of exchange, which rca fort the right of operates 
upon his oivn acknowledgment, notwithffanding the defendant contfa- 
dift him.)— It is therefore the fame as if he were to declare that he 
has purebafed the houfe from the defendant,” — and the 

4 deny 
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deny the fame; in which cafe fhe r-Lglit Shqff^a operates; and fo alio 
in the cafe in queftion. , 

It a perfon claim fcamething from another, and that other, having 
acknowledged the claim, compound it with the plaintiff for ibmething 
elfe; and it afterwards appear that the thing claimed was iii part the 
property of another, — in that cafe the defendant is entitled to take 
back from the plaintiff a part of the thing given in compolition, pro- 
portionate to that part of the article claimed, which afterwards proved 
the property ofanotha-; becavife the compolition in this cafe is, like 
fele, a contradt of exchange with refpe<9: to both parties; and luch is 
the law in fale., when a part of a tlung fold pi oves the property of 
another. 

IP a perfon claim a thing from another, and that other cither 
deny it or r^iaaawv fllent, and then compound with the plaintiff" for 
Ibme other aftialc* and it afterwards appear that the thing claimed is 
the right of another and not of the plaintiff", in that cafe the plaintiff 
muff: prefer his demand againff the perfon who claims the right, and 
return to the defendant whatever he may have received from him in 
compofition; becaufe the defendant gave hb property merely for the 
purpofe of removing contention; but when, afterwards, it appears 
that the thing claimed is the property of another, it becomes evident 
that he was not liable to a contention with the plaintiff. Hence he is 
entitled to. take back the article given in conqioiition,. as the condition 
on, which he gave it (namely, a right to detain.. in his poflefflon the 
fuhjeflk of the claim) is rendered void. — If, on the other hand, part, 
onlyj of the thing clainoed prove the right of another, the plaintiff muff 
in that cafe. return to the defendant a proportionate part of the thing 
given in compofition, and make a demand for the fame upon the per- 
fon poflefling the right; becaufe the intent of the defendant does not 
comprehend that proport^. 
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Ik tlie thing given in compofition prove the right of an- 
other, the plaintiff ts in that cafe entitled to receive from the de- 
fendant the whole amount of the compofition, provided it be after 
acknowledgment, as this fpccies of compofition is equivalent to fale^ (as 
v as before explained.)— If, alfo, the right of another appear to a part 
of the compofition, the plaintiff is entitled to a proportionate part of 
it, for the fame rcafon. 

If, in a cafe of compofition after ftknce or dental, it appear 
that the whole or a part of the thing given in compofition is the pro- 
perty of another, the plaintiff mufl: prefer a claim againff the defendant 
for the thing in difpute between them, cither wholly, or in part, as 
the cafe may be. — It is otherwife in a cafe of fale after denial ; as 
where, for inftance, a perfon lays claim to a houfe, and the perfon 
upon whom the claim is made denies his right, but afterwards com- 
pounds the matter by means of a flave, uling, however, the word 
“ fold" inftead of “ compounded as if he Ihould lay “ I have 
fold this flave for the faid houfe;” for, in that cafe, if the houfe 
afterwards prove to be the property of another, the plaintiff, in- 
ftead of claiming, is entitled afl'ually to take the houfe from the de- 
fendant; becaufe the defendant, in felling the flave for the houfe, 
does virtually acknowledge the houfe to be the property of the plain- 
tiff : — contrary to a cafe of compofition, as compofitions are frequently 
made merely to remove contention. — It is to be obferved that, in cafe 
the thing given in compofition be cither loft of deftroyed in the hands 
of the defendant, previous to the delivery of it, the law is the feme 
as where it proves the right of anothei -. — that is, if the compofition 
follow acknowledgment, the plaintiff is entitled to take the article 
claimed ; — or, if it follow denial or filtnce, he muft prefer a claim for 
it agaiuft the defendant. 

If a perfon claim a right in a houfe, without expliuning the extent 
of it, (fuch as a third, a fourth, or the like,) and the defendant, 

under 
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under this ftate of uncertainty, give him fomething in compofition for 
his claim, and the right of another afterwards appear to a part of the 
houfe, the plaintiff is not in that cafe obliged to return to the de- 
fendant any part of the thing received in compofition, fince it is pof- 
fible that the right may relate to fomc other part of the houfe, and not 
to that part which the plaintiff had claimed. It is different where 
the whole of the houfe proves to be the property of another ; for in 
that cafe the whole of the thing given in compofition muff be returned 
to the defendant ; fince it would otherwife neceflarily follow that the 
defendant had received nothing in exchange for the thing he gave in 
compofition ; and this is unlawful ; as has been already explained un- 
der the head of fale. 

If a perfon claim a houfe, and the defendant compound the claim 
for a part of the houfe, fuch compofition is unlawful, becaufe what 
the plaintiff receives is already his actual right, and the reft of his 
claim remains unfatisfied. There are two devices, however, by 
which this compofition may be rendered lawful.-— The oiie is, by the 
plaintiff adding a dirm to the lhare of the houfe; in which cafe, 
the dirm is confidcred as an equivalent for the remaining part of the 
claim : — the fecond is, by the plaintiff exempting the defendant from 
rfie remaining part of the claim. 



section. 

CoMVosiTioKs afe lawful in claims of property, for a compofition 
(as was before explained) being in the nature of a fak, it follows that 
whatever may be lawftffiy fold rnay allb be lawfully compounded . — 
Compofitiofls are likewilc lawful in claims of ufufru£i ; as for inftance, 
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where a perfl)n prefers a claim, againft the heirs of a perfoil deceafed, 
to the ufiifruft of, or right to d'AVell in, a particular houfc, hi virtue 
ofthebequefl of the deceafed; in which cafe, if the heirs, having' 
either denied or acknowledged the claim, fhould compound it Avith 
tin- piaihtiit for fomething elfe, fuch compofition is valid. — The rea- 
fvi of this is that ufufnifb is confid'ered as a pr6perfy, iii a contrail of 
/jirc, and fo alfo in a cafe of cafnpojitmi ; — for it is a general rule, to 
coilfdcr the cbhipofition as partalfing of the nature of that contradl to 
\\ Inch it bears the neafeft rcftmbiance, in order to render it valid. — 
'riius, if the compofition be of property for property, it is confidered 
as a /rt/e, becaufe of its near refembknee to that contra£l. — If, on the 
other hand, it relate to ufufruH, it is confidered as a fpecies of hire, 
bccaufc of its refcniblance to it. 

Compositions are lalK'fol ih cafes either of wilful or erroneous 
bloodthcd. — They are lawful in the former inftance, becaufe God has 
faid “ If a portion of the property of the murderer, being 

“ A BELIEVER, BE OFFERED, BY WAY OF COMPOSITION, TO THE 
“ REPRESENTATIVE OF THE MURDERER, LET HIM ACCEPT THE 
“ SAME;” — ^which paflage reports to have been revealed . 
upon the fubjefl of compofitions for wilful blopdfoed.— It is to be ob- 
lerved that compofition for wilful bloo^hed rcfembles marriage, be- 
caufe in both cafes property is given without receiving property in re- 
turn; and accordingly, whatever is capable of conftituting a fpecific 
dower, is alfo capable of being given in compofition- for wilful blood- 
fhed. — There i« this difference, however, between marriage and the 
compofition in queflion, that whenever the recital of the thing to be 
given in compofition is invalid, (as where an animal is mentioned in-- 
definitcly, or cloths are recited without a fpecification of them,) a 
Deyit or fine of blood rauft be paid ; — becaufe fuch is the rule in cafes 
of bloodfticd ; and an invalidity in the nomination does not prevent 
the remifliou of retaliation, in the faine manner as it does not prevent 
the validity of marriage. — If, however, a compofition of wine or pork 
be ftipulated for wilful bloodlhed, nothing whatever is due ; becaufe 

neither 
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neither of thefe articles are valuable property : it is therefore midcr- 
ftood that the avenger of blood, in agreeing to receive a compofitiou 
which is not property, has, in effc£l, ‘remitted the retaliation; and 
as, in a remiHion of the retaliation, no property is due, lb neither i . 
it in the cafe in queftion. — In marriage, on the contrary, a Mihr-Mijl 
{ox proper dower) is due in cither cafe, (that is, in, cafe of the inva- 
lidity of the recital, — or, where the dower is ftipulated to be paid in 
wine or pork;) becaule the dower is one of the eflential requifites of 
marriage, and is therefore due in law, although no recital fhould 
liavc been made of it. It is to be obferved that as the crime exprefled 
in this cafe of compofition is abfolute, it relates both to the members of 
the body, and to the body itjelf, that is to fay, the I'^e . — It is alfo 
proper to obferve that, although compofitions for wilful bloodlhed be 
lawful, as above related, yet it is otherwife with relpeft to compo- 
fitions of property for the right of Shafa, (by a peribn receiving pro- 
perty from a purchafer, in compofition for his right of Shafa,') which 
is invalid, becaufe the proprietor of the-right of Sbrfa Ijas no abfoJute 
property from it, but merely a right to become proprietpr if he pleafe; 
until, therefore, he become the proprietor, he has no right to com- 
pound for it. — Retaliation, on the other hand, means a right of pro- 
perty in the fubjeft, with refpeft tothe^^/p«t in other words, the 
heir or reprefentative is proprietor of the fubje-ft fo far as relates to the 
adion, in as much as he has a right to take retaliation, and may con- 
fequently, ifhcchoole, receive a compofition <(br not taking of it,: 
in oppofition to the caie jjf iW^..-r-Now, fin6e a comp^ofition of 
property for the right of Shtfa is invalid, ,it fbilbws that nothing is on 
that account due from, the pMU-chnler, and that the. right oi Shafa is 
loft, inithe fijine m^ucr as in.q,cafciofi#si^eppoy{//b« ox f knee,— 
for the perfon is/vlfix.l&eidie riglrt and thqreforo< nothing is 

dwe in cafe, of a eompofitk^n of propePty fhr-'it.'TT-With rel'pedl:, how- 
ever, to -tltp ^n.rtpk»(?at,<cf 4febibajl,..ij0iftwh ft/Cale, -there arc two tra- 
diiUoifts, i^th.jof .w)?iph recited;,in-, their, proper 

places. — Compofitions are a]^;jgwfv|l (namely, er- 

roneous 
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roneous bloodflied,) bccaufe they in this inftance relate to property^ 
and therefore refemhle faks. Still, however, they are not lawful 
when they exceed the amount of the fine of blood ; becaufe the rate 
of that, as having been fixed by the law, cannot be fet afide: any 
thing, therefore, beyond the fine of blood, muft be rejedted. — It is 
otherwile in retaliation, for there the compofition rnay exceed the fine 
of blood, as retaliation is not property, and therefore cannot be con- 
verted into it but by a fpecial contrafl. — What is here advanced pro- 
ceeds upon the fuppofition that the compofition confifts of one of the 
three fpecies of Deyits, namely dirms, deenars, or camels. — If, how- 
ever, it confift of any other fpecies of property, it is lawful, bccaule 
it is in that cafe an exchange for the Deyit, or ordained fine. But yet 
it is requifite that the delivery be made upon the fpot where the con- 
trail is concluded, becaufe it muft otherwife follow that one debt 
(namely, the Deyit') remains oppofed to another debt (namely, the 
compofition,') which is declared, in the facred writings, to be illegal. — 
If the Kdzee Ihould pafs a decree direiling the murderer to pay the 
JDeytt in one of the three modes to the avenger of blood ; and he [the 
murderer] enter into a compofitbn with him [the avenger] for an- 
other fpecies of property, in a degree exceeding the Deyit, fuch 
compofition is lawful, provided it be from hand to hand ; becaufe, after 
the decree of the Kdzee, the right of the avenger of blood to the 
amount decreed by the Kdzee beconies fixed and determined t. and his 
compofition of it, in that cafe, is merely -an exchange,— \X. is different 
where the parties themfelves, in the beginning, enter into a compoll- 
tionforoneof the thcee kinds, exceeding the amount of the j 
becaufe the confent of the parties to one of the three kinds is equiva- 
lent to the decree of the Kdzee in refpefl of fixing it -(that is, in the 
fame nwnner as it is fixed by the decree of the Kdzee, fo alfo is it fixed 
by their confent ;) and as the Kdzee is not empowered to pals a decree 
exceeding the amount of the Deyit, fo neither are they permitted to 
fix it at a fuperior rate. Hence it is not lawful to exceed the rate of a 
thing already fixed by the fecred writings. 


CoMPOsiTion 
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Composition for claim of Hidd, or ftated pimidiincnt, is r.ot 
kiwful.— -ThuS'-it a perioti ftiould apprehend another in the act of 
whoredom, or of ftcaling the goods of another, ()r of drinking witic, 
or whilft in a llate of intoxication, and, intending to carry the cul- 
prit before the Kdzee, fhould notwithftanding accept lt)mething 
for fuffering him to efcape, fuch compofition is invalid; be- 
caufe punijhment is a right of Goo, and it is not lawful to accept a 
compofition for the right of another. — b'or the lame reafon, alfo, it is 
not lawful to compound with a wtanan for a claim of parentage. For 
inlfance, a divorced woman, having brought forth a child, fays to 
the divorcer “ this is your child,” and he denies the fame, but com- 
pounds with the woman for withdrawing her claim ; which compo- 
lition is invalid, becaule the claim of parentage was not her right, but 
that of the child \ and the acceptance of a confideration for the right of 
another is not valid. — la the fame manner, if a perfon ereiSl a bathing- 
houfe, or a place for fitting in, on the high road, and another having 
required him to pull it down, he compound with him to withdraw 
his claim, fuch compofition is invalid, becaufc, the high road being 
the right of the community, no individual is fingly entitled to com- 
pound for it. — It is to be obferved that the punijhment mentioned on 
this occafion comprehends punijl^ment for Jlander., becaufe in fuch pu- 
uilhment the right of God is predojninant. 

Ip a perfon claim marriage with a woman, and fhe deny the fame, 
but compound with the man for bis claim, the compofition in that 
cafe is valid, becaufe there ia a polTibility of seconciling it to the law, 
by fuppofing that the man conceives the. coatraft of compofition to be 
ia the nature of zKhoola', and, on the other hand, that the woman 
pays the money to remove ftrife,— Lawyers, however, have aflerted 
that, in the fight of God, it is not lawful for the perfon, in this cafe, 
to take the compofition, if his claim be unfounded. 
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If a woman claim marriage with a man, it is lawful for him to 
compound the claim with her. The author oi iht l^eddy a remarks, 
upon this, that although the law be thus ftated in feveral copies of the 
compendium*, yet in other copies fuch compolitiba ia declared to be 
illegal — The legality of it is eftabliflied by fuppofing that the thing 
given in compofition is an increafe of her dower ; and that he after- 
wards fells her a divorce for the amount of her original dower-j-, fo that 
the increafe, or the amount of the compofition, remains binding upc«i 
him. — The reafon of its illegality is, that the man having given fome- 
thing by way of compofition to the woman, to induce her to retradl 
her claim, it follows that this retradation muft either be confidered as 
equivalent to a reparation between them, or as not equivalent to a re- 
paration: now, if it be equivalent to a reparation, it is invalid, 
becaufe no property is given for a feparation^ fince it operates of itfelf 
upon the parties ; (as, for inftance, where a woman admits the Ion of 
her hulband to carnal connexion, in which cafe the law enjoins a re- 
paration between them :) — if, however, on the other hand, the ro- 
tradiation from the claim be not confidered as equivalent to a repara- 
tion, then the cafe remains as before ; and the compofition is con- 
fequently invalid, as not being oppofed to any advantage in ex- 
chinge. 

If a perfon claim another as his Have, and that other compound 
with him for his claim, by giving him fome fpecific property, fuch 
compofition is valid, as being, with rcfpedl to the plaintiff, an eman- 
cipation in exchange for property ; becaufe in his belief the defendant 
gives the compofition in exchange for his freedom ; and is therefore 
confidered in the light of a Mokdtib.— -It is for this reafon, alfo, that 
the compofition in queftion is valid, if made in confideration of an 
animal due, and to be delivered at a fixed future period ; becanfe 


• The MeMtaJftf, a coinpendium of the commentary of Kadmtt. ^ See Kbetla. 
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it would not be valid if it were confidered as an exchange of pro- 
perty for property iiiftead of an emancipation for property; for an 
animal cannot exift as a debt in exchange for property, as has been 
explained in treating, of the Sillim file of animals; but it may cxill 
as a debt for fomething elle than property, as in the cafe of 
marriage or a fine ofi blood. — It is therefore requilitc that the compo- 
fition in queftion be confidered as an emancipation, and not as an 
exchange. — With refpe£l; to the defendant, the compofition, in this 
cafe, is merely a removal of contention, lince he believes himfelf to be 
originally free. — It is to be obferved that in this cafe no right of Willa 
over the defendant refts with the plaintilF, becaufe of the denial of the 
former. — If, however, the plaintiff prove, by witnefles that the de- 
fendant was his flave, fuch evidence is admitted, and the right of 
W <lla then reds with him. 

If a Mazoon, or privileged flave, wilfully kill a perfon, he is not 
of himfelf entitled to compound for the murder : but if his flave fliould 
commit murder, he may then lawfully compound for it. The dif- 
tinflion between thefe two cafes is that the perfon of a privileged 
Have not being a fubjeft of traffic, he is not entitled to difpofe of it in 
any manner, (fuch as, for inflance, to fell himfelf,) and in the fame 
mariner he is not entitled to redeem his perfon by means of the property 
of his mafter, being confidered with relpeft to his perfon as a ftranger. 
His flave, on the contrary, is a fubjeft of traffic, whence he is at 
liberty to fell, or otherwife *to dilpofe of him, and confequcntly may 
alfo redeem him. The reafon of this is that’ the flave, on commit- 
ing the crime, ceafes to be his property ; whence the compofition 
refembles a purchafe of him ; and this it is lawful for a privileged flave 
-to make. 

If a perfon tifljrp cloth from a Jew, of which the value was lefs 
than a hundred dhrms, and, having loft or deftroyed the fame, com- 
pound the matter with the Jew by agfecihg to pay him a hundred 
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(linns previous to any judicial decree upon thefubjecS:, in that cafe-the 
compofition is lawful, according to Haneefa. The two difciples 
maintain that the compofition, in this cafe, is not lawful in the de- 
gree in which it exceeds the appraifed value of the cloth ; becaufe 
nothing was due from the ufurper but the value-, and the value of 
any article is to be known only by appraifement ; any thing beyond 
that muft therefore be confidered as ufury. — It is otherwife, how- 
ever, if the compofition for the cloth be made in articles oi furniture, 
or fo forth, exceeding in value the article ufurped ; for fuch compo- 
fition is valid, becaufe the difference of the value not being odious, 
from the articles being of a different genus, no ufury can be inferred. 
It is otherwife, alfo, if the difference of value be fuch as may come 
within the eftimation of feme of the appraifers, becaufe the obfervance 
of an exrejftve degree of caution is imprafticable. I'he rcafoning of 
Haneefa, in fupport of his opinion, is that the right of the proprietor 
of an ufurped article continues in it after its deftruftion, until his right 
to an equivalent be effablilhed; as is evident from this circumffance, 
that if an ufurped Have fliould die, and the mafter refufc to accept an 
equivalent, he muff in that cafe defray the' expences of his burial. 
Now from this it appears either that the right of the proprietor of an 
ufurped article remains in it after its deftruftion, — or, that he has a 
right, if he chufe, to a fimilar, both in appearance and in reality *, 
becaufe reparation for a tranfgreflion muff: be made in a ftnilar . — But 
his right is not transferred to the value until fuch time as the Kdsaee 
pafs a decree to that effeiff : any agreement, therefore, exceeding the' 
value, which the parties themfelves may conclude previous to fuch 
decree, being merely a compenfation for the article deftroyed, or for 
one fimilar to it in appearance and reality, cannot be confidered as 
ufurious. — It is otherwife if fuch agreement be made after the decree 
of the Kdzee-, for, in that cafe, according to all our dodlors, the com- 
pofition is not valid, as far as it exceeds the value; becaufe, in this 

* Independant of any judicial decree. 


inffance, • 
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inftance, the right of the proprietor to the value has become fixed and 
determined by the decree of the Kazee-^ and any thing beyond it is 
therefore ufurious. 

If a man who is rich emancipate a flavc held equally in partnerfhip 
between himfelf and another, and compound with that other for a 
fum exceeding the value of his half, fuch compofition is invalid, ac- 
cording to all our doflors : — according to the two difciplcs, becaufe 
(as they hold) nothing is due from the emancipator beyond half the 
value, which is to be afeertained by appraifement ; whence any de- 
gree beyond that is ufurious: — and, according to Haneefa, becaulc 
the value, in emancipation, is decreed by the law; now the rate 
fixed by the law is not fhort of the rate fixed by the Kdzee\ and as, 
in a cafe where the Kdzee pafles a decree for the value, a compofition 
for any thing btyond the value is null, it is in the prefent inftance null 
a fortiori. — It is otherwife in the example concerning the cloth, as 
before recited, becaufc the value of that is not decreed by the law. — 
It is to be obferved that if, in the cafe in queftiou, a compofition ex- 
ceeding the value of half the flavc be made in fpecific goods or efFetfls, 
It is valid, becaufe the excefs in the value is not obvious, where 
the articles are of a different genus; and hence no ufury can be 
inferred. 


C.ife of com- 
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CHAP. II. 

Of gratuitous or voluntary Compofitions ; and* of the 
Appointment of Agents for Compofition. 


An agent for 
compofition 
in a cafe of 
hUodPaed or 
dibt is not re- 
fponfiblc for 
theconfidera- 
lion, unlcfs 
he cxprcfsly 
agree to be 
io : 


but he is re- 
fponfiblc 
where the 
compofition 
is of property 
for property^ 


If a perfoii appoint another his agent for compofition, and the agent 
accordingly enter into a compofition on his behalf, he [the agent] is 
not rcfponfible for the thing to be given in compofition, nnlefs, in 
fettling the contradl, he ftipulate it as a condition that “ he himfelf 
“ fhall be anfwerable for it.” — This is where the compofition is on 
account of wilful bloodjhed^ or of fome claim in the nature of debt, in 
cither of which cafes the compofition is a mere annulment ; and as the 
agent, in either cafe, is merely a mejfenger^ he is therefore fubjed to 
no refponfibility, any more than an agent for marriage ; — unlcfs he 
himfelf engage in the refponfibility, — in which cafe he becomes an- 
fwerable, becaufe of his contraB of fecurity^ but not from his contraB 
of compoftlon. — Where, however, the compofition is of property for 
property^ it is equivalent to a fale^ and the rights of it appertain to the 
agent. — In fuch a cafe, therefore, the claim for the property (that is, 
for the article to be given in compofition) lies againft the agents not 
againft the conjlituent. 


Fazoolti coxn^ 
po/itions are 
of four dc- 
feriptions : 


Fazoolee compofitions (that is, 
f ranger^ in behalf of the defendant, 
kinds. 


fuch as arc concluded by a 
without his defire) are of four 


by pro^F^y; Where a perfon compounds for a claim of debt by property, 

(for which and makes himfelf relponfible for the property in which cafe the 

compofition 
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compofition is complete, becaufe the defendant acquires nothing from the em- 
it, but is merely exempted from a debt, and in this refped a ftranger i-poufibU*/*' 
and the party that is the defendant are confidered as the fame. — It is 
alfo proper to remark further, that in the fame manner as the condi- 
tion of refponfibility for the thing to be given in compofition is lawful 
to the defejtdant, fo alfo is it lawful to the jir anger: a ftranger, there- 
fore, is capable of ftanding as the principal in compofition, and in the 
obligation of the property, when he makes himfelf refponfible for the 
thing to be given in compofition ; in the fame manner as a Fazoolee 
who concludes a Kboola in behalf of a wife. — In other words, if a per- 
fon propofe a Khoola to his wife, and another, without the defire of 
the wife, conclude the contrail of Khoola with the hulband on her 
behalf, making himfelf refponfible for the confidcration of Khoola, it 
is valid, and he is refponfible for the confidcration ; — and fo alfo in the 
cafe in queftion, the Fazoolee is refponfible for the thing to be given 
in compofition. — He, moreover, ftands, with refped to the de- 
fendant, as one who a£ts gratuitoujly, in the fame manner as a perfon 
who voluntarily pays the debts of another, in as much as he exempts 
the defendant from refponfibility ; he therefore is not entitled to any 
return from the defendant : but it is otherwife where the compounder 
afts by the defire of the defendant, for in that cafe he is not a volun- 
tary agent. The compounder in queftion, moreover, is not entitled 
to any part of the debt ; but that is cancelled with refpeft to the de- 
fendant ; for the principle, with refpedt to the legality of the compo- 
fition, in this cal’e, is that the plaintiff annuls the operation of the 
debt upon the defendant, and not that he renders the compounder 
proprietor of it, — and this, whether the defendant acknowledge the 
debt, or deny it;— in a cafe of denial, evidently, becaufe the defendant 
does not in his own opinion owe any thing, and the opinion or belief 
of the plaintiff cannot operate upon him and in a cafe of acknow- 
ledgment, alfo, becaufe the property of, or right to the debt, cannot 
be conveyed to another but by the pcffbn who is immediately indebted: 
it is tberefore impoffible, in this inftance, to render the compofition 

valid 
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valid on any other principle than that of the annulment of the debt. — 
It U otherwile where the plaintilT claims Ibmc fpecific article in the 
pofTefrion of the defendant, who acknow ledges the fame, and another 
pcii'on, unaiithorilcd, gives him linnething as a compofition for his 
claim, — bccaul'e in this calc the unauthorifed perfon, in compounding 
for his claim with the plaintiff, does virtually purchafe the article 
claimed; and his purchafe of a thing from the proprietor is lawful, 
although it be not in his pofleflion. 

II. Where the compounder fiys “ I have compounded for thefi: 

“ thoufand d'tnns of my own," or “ ^ox this my owtr,” in which 

cafe the compofition is valid; audit is incumbent on the compounder to 
deliver over the article ftipulatcd to the plaintilf ; becaufc, in referring 
tlie compofition to f/is own property, he renders obligatory upon him- 
fclf the delivery of it ; on which account the compolition fo made is 
valid. 

III. Where the compounder fays “ I have compounded for a 
thoufand dirms," and immediately delivers a thoufand dirms to the 
plaintiff, in which cafe the compofition is valid ; for on the delivery of 
the thoufand dirms the plaintiff obtains his objcvfl, and the contradl of 
compofition is thereby completely fulfillecL 

IV. Where the compounder fays “ I have compounded for a thou- 
“ fand dirms" but does not deliver them; in which cafe thie compofition 
remains fufpended on the confeiit of the defendant. If he confirm it, 
he becomes rcfponfible for the fum flipulated; — or, if he withhold his 
afient, the compofition is annulled. — The reafon of this is that in 
compofitions of this nature, the defendant is a principal, becaufe of 
their operating to free him from contention ; but the compounder is 
alfo a principal, bccaufeof his charging himfelf with the confideration 
of compofition, either exprcfsly, (as where he fays “lam rcfponfible 
“ for the thoufand dirms or dtrePlly, (as where he compounds for 

one 
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one thoufand dlrms, and delivers them.) — Now, if he Ihould not fo 
have charged hinafelf, (as the prefent example fuppoles,) the contraft 
of compofition continues on the part of the defendant only*; and tlic 
validity of it conlequently refts upon his concurrence. — The compiler ol 
the Heddya remarks that a ffth kind of compofition may be added to the 
preceding: as, for inllance, where a fays “I have compounded 

“ for this thoufand Items f or “ for this flave,” without referring thefe 
to his own property', — which fort of compofition is valid, becaufe, in 
Ipecifying the thing to be delivered to the plaintiff, the compounder 
does, as it were, eftablifh it as a condition that the faid thing (Kail be- 
come the right of the plaiutift'. — If, however, the flave Ihould after- 
wards proveto be the property of another, — or, if it Ihould become 
known that he was free, or a Mokdtib or Modabbir,—^x^ if the plain- 
tiff Ihould return him, on account of a defeft, to the compounder, in 
none of thefe cafes is the plaintiff entitled to take any thing from the 
compounder, fince he engaged for nothing further than the delivery 
of a fpecific article', if, therefore, that article remain lafe for the 
plaintiff, the contraft is valid ; if otherwife, he is not entitled to take 
any thing from the compounder, but muft prefer his claim againft the 
defendant.— It is otherwife where the compounder ftipulates dirms, 
and makes himfelf rcfponfible for the fame, and they afterwards prove 
the right of another, or qf had quality, and the plaintiff returns them ; 
for in that cafe the plaintiff is entitled to take an equal number of 
good dirms from the compounder, bccaufe of his having made himfelf 
a principal with refpedl to fecurity: and, accordingly, if the com- 
pounder refufe to^ comply, he muft be compelled to make the 
delivery. 


* That it to fajr, he ahtu is concerned in it 
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CHAP. HI. 

Of Compolitions of Debt. 

Adebtowing If the thing to be given in compofltion be of the fame nature with 

quenceofany the debt which IS to be compounded for, and which is owing to the 

convafleon- plaintiff Under an or centrati concluded upon credit*, 

eluded upon * ... i i / i 

credit may be the compofition is not ill that cafe conitrued to be an exchange^ but the 
S"by°pry. plaintifFis confidered as taking a part of his right, and annulling or 
mentofa relihquifliing the remainder. — An Ak'td Mooddlnat^ or ctntraB can^- 
eluded upon credit y is where a perfon purchafes the goods of another, 
for a thoufand good dirms^ (for inftance,) and then the parties fepa- 
r^te, without the feller receiving the price, or a time of payment 
being agreed upon : — in which cafe, if the purohafer fliould compound 
the faid thoufand for Jive hundred good dirtnsy (or for five hundred bad 
dirmsyy and the feller, agiec to the fame, fuch cmupofition is valid; 
and it is thus conftrued, th^it he [the feller] agrees to accept a part of 
his right, and to relinquifli the remainder \—not that he accepts the 
Jitue hundred in exchange for the thoufand* — The reafon of this is, that 
it is nccefl’ary, as fai* as poffible, to. give validity to the a£ts of rational 
perfons ; and this may be done in the former inftaiicc, by tlie claimant 
relinquifliing a part of the dirms to which he is entitled, — or, in the 

♦ TTic commentacors define Moodalnat to fignify ‘‘ the a£t of felling to a perfon uporr 
— or “ the a6l oS^muing credit*'* >-^Thc covnpoiers of the Perjian vcrfion of the 
Heddya have evidently mifiaken the fenfe of the text in the beginning of this paflage. The 
Arabic fimply dates it ‘‘ in all compofitions for a thing claimed under a contratf upon credit^. 
the tranfa^lion is not confidered as an exchange^ but as an acceptance of a part of the 
ri^h^ and a relinquifiiment of the remainder.’’ 


latter 
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latter inftance, by conceding that and tlic goodncfs of them.— Such 
alfo is the rule where the debt has been incurred, on the part of tine 
defendant, by a ufurpatwn or dcflrutVion of property. — Tlic rcllriaiou 
to debts owing “ in confequence of a contrali concluded upon credit, 
{as here fet forth,) is for this rcafon, that it is originally requilite that 
debt be incurred in confequence of a contraifl agreeable to law. — If, 
in the cafe in queftion, the comjwlition conlift of a thouland dirms 
payable at a dijiant time, for a thouland dirms immediately payable, it 
is valid; becaufethe conftrudlion then given to it is that the plaintift' 
agreed to poftpone his claim, — not that he entered into an exchange-, as 
the fale of dirms, for dirms payable at a future period, is not lawful. — 
If, on the other hand, the thoufand dirms be compounded for a pro- 
portionable number of deenars, payable after the expiration of a month, 
(for inftahee,) it is unlawful; becaufe it is impoflible to confider it 
merely as a delay of the claim; fince the claim related to dirms, 
not to deenars-, nor is it poffible to conftrue it into a fale, becaufe a 
fale of dirms, for deenars payable at a future period, is unlawful. Tlie 
corapofition, therefore, in this cafe, is invalid. 

If a perfon have a debt of one thouland|<//mr, payable at a future 
period, owing to him by another in conlcquence of a contraft upon 
credit, and compound the fame for five hundred dirms payable inwwdi- 
dtely, fuch compofition is invalid ; becaufe ready money is better than 
future p;^jrment ; and ready money not being his right, the compofition 
therefore takes place in a thing which is not his right, whence it is 
impoflible to confider the compofition as a dcreliflion of part of the 
claim :---it muft therefore be necefl'arily confidered as an exchange ; (in 
this way, that the debtor gives up his right (namely, the delay of 
pa^^ment) in return for the live hundred remitted:)— -thofe five 
hundred, therefore, are in exchange for the forbearance ; and the ao 
ceptatice of any thing in consideration oi forbearance is not lawful. 


aud the fame 
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A debt of had 
money cannot 
be com- 
pounded by 
the payment 
of a fmallcr 
fum \Ti good 
money; 


but a debt of 
good money 
may be com- 
pounded by 
hadt whether 
the fum be 
/mailer than, 
or equal to, 
the demand. 


A debt in 
money of two 
denomina- 
tions may be 
compounded 
by a fmallcr 
fum of either 
denomina- 
tion. 


Cafe of pro ■ 
pofal from a 


COMPOSIT^ION. 

If a perfon have a debt owing to him by another, in confequence 
of a contraft upon credit, of a thouland adulterated dnnis^ and com- 
pound it for five hundred pure it is not valid; becaufe pure 

dirms arc not the right of the feller, as thofe exceed his right with re- 
fpea to their quality, and it accordingly cannot be confidered as a con- 
ce 'lfion: it muft therefore be conftrued into an exchange of one tlioufand 
for jive hundred, fuperior with refpeft to quality,— and that is ufurious, 
as quality is not regarded in tranfadions of exchange , — It is otherwife 
where a perfon compounds a debt of a thoufand good dirms for five 
hundred bad dirms, becaufe that is a concejmt with refpeft both to 
number and quality. It is otherv^ifc, alfo, where a perfon compounds 
a debt due to him of a thoufand bad dirms for a thoufand good ones; 
becaufe this is an excliange of like for like ; and in that no regard is 
paid to quality . — It is, however, a condition, in this cafe', that the 
plaintiff take pofleflion of the thing given in compofition upon the 
fpot, as this is a Sir/ 

If a perfon have a debt of a thoufand dirms and a hundred deenars 
owing to him by another, in confequence of a contraA upon credit, 
and compound the fame for a hundred dirms, ready money, or payable 
at the expiration of a month, (for inftance,) fuch compofition is lawful, 
as it is poffiblc, in this inftaixce, to give validity to the contrad of 
compofition, by fiippofing that the creditor remits the whole of the 
debt owing to him exc^t one hundred dirms, payable imtpediately, 
or (as in the fccand cafe) withm a month. It therefore is not to be 
regarded in the light of an exchange: for if it were fo confidered, the 
contrad would not be valid, as it would be ufurious. In compofitionSy 
moreover,' a coucefiion is always underftood ; and as, in the cafp in 
queftiou, eencefion is the prevalent idea, the matter muft be regsufde4 
as a cmctjjon rather than as an exchange. 

- . ■ » 

If a peribn, having a debt due to him, of a thoufand dlrmsy .pay- 
able 
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able at a future period, Ihould fay to the debtor pay me five creditor to 
“ hundred dinns to-morrov\-, upon this [condition,] that you arc ex- febwra'com- 
“ empted from the remainder of the debt;” and the debtor a£l ac- 
cordingly, he is then exempted from the remainder. If, however, condition of 

r \ -lit /111 1 /- 1 f 1 »• , his paying 

in luch caic, the debtor fliould not pay the five hundred dtnns on the one half of 
morrow, he remains rcfjionfiblc, according to Haneefa and Mohammed^ wUhl^a li- 
for the thoufand dlrms. Aboo Toofaf maintains that five hundred dinns 
are immediately remitted, and that the claim to them cannot after- 
wards be revived : for (in his ppiiiion) the exemption here is abfo- 
lute *; becaufe the plaintiff has elfablifhed the payment of five hundred 
dinns as an exchange for the exemptien of five hundred dinns: but 
the payment of thefc five hundred dinns cannot be confidered as an 
exchange for the remainder, the payment of which ftill continues in- 
cuml)ent upon the debtor, and is not at all fufpended upon the ex- 
emption. To make it an exfihange^ therefore, is nugatory conle- 
quently there remains only the abfolute exemption ; and hence the 
whole of the original debt cannot revive from a failure of the payment 
on the morrow, any more than if the creditor had laid “ I have ex- 
“ empted you from five hundred dirms out of one thoufand dinns 
“ upon this [condition] that you pay me, to-morrow, five hundred 
“ dirms in which cafe the exemption is abfolute, and fo alfo in the 
cafe in queAion. — The reafoning of Haneefa and Mohammed is that the 
exemption, in this.«afe, is not abfolute , \>ut conditional. Upon failure 
of the condition, therefore, the exemption dc||| not take place, for 
two reafons. First, becaufe the creditor begins his fpccch with 
requiring the payment to~morrow^ and this may be confidered in it- , 

felf as an'objeil, fince it is poflible that the creditor is afraid of lofing C ^ 

the whole of the money in the event of the debtor’s becoming poor, 
which induces him to'ufe expedition; apd alfo, becaufe he perhaps 


* That is, it is not rufpended upon the ‘condition of'papmeiK on the morrow. 
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wlilch admits 
of three dif- 
fcrcnt llatc- 
mcnts. 

I. Where the 
propofal has 
no condition 
annexed, in 
fdilure of pay- 
ment: 

II. Where it 
is annexed 
that, in 
failure of 
payment the 
propofal Ihall 
be void. 

III. Where 
the difeharge 
is primarily 
itaccd. 


wiflics to get the money, in ordter that he may acquire profit from it 
ill trade. The cxprefllon, moreover, bears the conftruftion of being 
rrifiiinionnl, and is therefore to be taken in that fenfe, in order to give 
aalidity to the contraft. — Secondly, fuch conditions are common in 
compofitions; and an exemption maybe reftrtdied to a condition, al- 
though it be not fufpended upon it. Thus a transfer of ^debt (for 
inftance) is reftrifted to the condition of fafety ; injb much thkt if the 
perfoa who had agreed to accept the transfer * Ihould die infolvent, 
the debt reverts upon the perfon transferring it ; the transfer, there- 
fore, is reflriBed^ in this iftftancc, [to the condition of fafety;] and fo 
alfo in the cafe in queftion. With refpeft to the rcafoning of Ahoo_^ 
Voofaf an anfwer will foon be given to it. — The compiler of the 
HeMya remarks that this cafe admits of three feparate ftatements. — 
I. That which has been already explained. — II. Where the creditor 
fays “ I have compounded '»vith you the thoufand dirms for five 
“ hundred dirms \ which you muft pay me to-morrow, and then you 
“ (hall be exempted from the remainder ; proving, however, that 
“ if you do not pay them to-morrbw, the thoufand dirms ihall re- 
“ main due by you as before;”-— in which cafe, according to all our 
doiJtofa, if the paythent be made oh the nekt day, the exemption holds 
gbbd; but if otherwife, it is void. — III. Where the creditor fays 
** I have exempted you from the payment of five hundred Hrrns our 
** of a thoufand, on this [condition] that you give me five hundred 
Arms to-morro\v(®’ — in which cafe the debtor is exempted from 
the payment of the five hundred dirms ; and fhii;, tvhethef- he pay 
the five hundred on the enfuing day Or not, becaufe the exemption is 
htte primarily Hated -f-. 


^ That is, /» tail ttpttt him 'fhe rij^n^bility fr tht Mt, (in the mantterof an.f|B~ 
ceptor Of indorfer of a bill of exchange.) 

t Two other ftatements, together with a long difcu/Iion, are omitted by the .tranlliiMry 
at the Wh 61 e turns «poa*l«r^ pbintsof verbal criticlfin, not cap^eof nn' intellii^ 
tranfladoor , r , 

If 
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If a perfon fay to another “ I will not acknowledge your right ,of 
“ property until you firft fix a diftant time for the .delivery, and promife 
me an indulgence in the payment,”— or “ until you Ii,rft rcnht to 
“ me the wAo/e (or a part) of the property,”— -and the perfon fo ad- 
dreffed aft accordingly, his thus fixing a time, or remitting a part or 
the whole of the property, is lawful, becaufe he .does this of his own 
accord, and not by compuljion . — This is where the acknowledger 
addrefles the other party, as above, fecretly and in a covert manner. — 
Where, however, he addrefles him publicly, he becomes liable for the 
whole of the fubjeft of acknowledgment upon the inftant. 


SECTION. 

(y Participated Debts. 

If there be a debt owing to two men, jointly, from a third, and 
one of the’two compound with the debtor his fliare of the debt for a 
piece of cloth, the fellow-creditor has it in his choice either to de- 
mand the other half of the debt, which is his due, from the debtor, 
of to. take the half of the cloth from the comfKwnder; unlefs, how- 
ever, he ^e compounder] pSy him a quarter of the whole debt ; for, 
in that cafo, he is not entitled to take. the half of thecloth.-r^In fhort, 
in all.cafes of thenature here exemplified, it is a rule that whenever, 
in a partnerfhip debt, one of the partners receives a part of it, the 
ether partner is eiKitled to an equal ibare in the part fo foized ; becaufe 
although debt become a fort of from feizin, (fincedebt is not 

cohfldered asfuhflantial pfopepty until it be. taken pc^eflionof,) flill 
thij increafo has reference toV the i&nd as the ori- 

ginal Tight was equally divided, fo alfd the UKU’eafe ; in the ^lame 
6 manner 
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pulation be 
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manner as offspring or fruit. The partner, therefore, has a right of 
participation in the part which is t^kea poffefiion ofl — Still, however, 
previous to the operation of fuch right, the part or thing taken is the 
foie property of the receiver, bccaule fubfance is totally different from 
Mt, and the receiver has taken the article in queftion in exthakge for 
his right . — He is confequently the proprietor : and accordingly all a(Sts 
of his with regard to the fubftance in queftion are valid, and he re- 
mains refponllble, in a proportionate degree, to his partner. — It is to 
be obferved that by a partnerfsip debt is meant fuch a debt as becomes 
due to two or more perfons from one caufe; fuch as the price of 
goods fold by two proprietors under one contract-, _ or a debt inherited 
by two men ; or the value'of a joint property dellroyed by any perfon. 
Now fuch being the cftaljliflffed rule, it follows that, in the cafe in 
queftion, the partner is at liberty either to demand his half of the debt 
from the debtor, (fince his fharc ftill remains due to him, in as much 
as the othet partner has only received the amount of his own right,) 
or to take the half of the cloth from the other partner, becaufe of his 
right of participation in it.-— If, however, the other fliould give him a 
compenfation, by paying him the quarter of the debt, he then has 
iw) right to half of the cloth, as his right is only to a quarter of the 
whole debt. . . 
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If one of two partners in a debt fhould receive, from the. debtor, 
the half of his portion of the debt, the other partner is then at liberty* 
cither to participate in the half fo received, or to . look to the debtor 
for his full Aarc, for the rcafons rtecited in the preceding cxamplc.--- 
If, therefore, he Aould participate with the compounding partner, both 
partrwrs are in that cafe entitled jointly to, take frdm the debtor what 
remains due, becaufe having Aared equally in what was received, tlwy. 
are of conlequence entitled to Aare equally in the remainder.— rlf,, ,^01) 
the contrary, he Aould- prefer demanding his Aare in full 
debtor, to an equal participation in the part received by the 
crcditoi^^ and that part of the' debt which has beeq 

ren»^. 
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. remain fafe, and that which remains due be loft, or dcftroycd, citlicr ni.-nt i>f ii.. 
by the debtor’s dying infolvent, or by his denial of the debt upon oath, from’ tiie ' 
he is in that cafe ftill entitled to a^participation with the other cieJitor 
in what has been received; becaufc he declined it before only on the i>c loit, onhr 
■fuppolition of the fafety of the remaining part of the debt ; and w hen infijlvc'iu, lie 
the event proves otherwife, he of courfe becomes entitled to an equal 
participations Suppofing, however, that one of the joint creditors, p opwlon of 
inftead of receiving his fliare of the debt, fhould commute it for tl rcctivctl l)y 
debt which he had prcviotifly contrafted to the debtor, — then the [lut’notX.V 
other ftiarer, in cafe of the deftruiftion of -that portion of debt due to 
himfelf, is not entitled to any participation with him, fince he is in pounded for 
this inftance held to have paid a debt, not to have received payment of 
one. — The law is alfo the fame, where one of the creditors exempts 
the debtor from that fhare of the debt which is due to him, becautc 
* ail exemption is a deJiruSlion and annulment, and not a receipt. 

If one of two partners in a debt releafe the debtor from a part of j„ „ reicafe 
his proportion of the debt, (fuch as an half, for inftance,) the re- 
maining part of the debt is, in that cafe, due to the two creditors in by one part- 
degrees proportionate to their refpedive rights. — As, for inftance, if onhe crelb^ 
the debt due to them were originally twenty dirms, and one of them -“"“poniott 
afterwards releafe the debtor from the half of his fhare, the remain- to their rc- 
ing debt will then be fifteen dirms, of which five arc due to the ex- 
empting partner, and ten to the other partner. 

If one of two partners fhould protraft tjjc period of payment of his 
fhare, it is valid, according to Ahoo Toofef, l^ecaufe of its analogy to 
an abfolute exemption or releafe: — in other words, as a fufpenfion of 
the payment k equivalent to a reJiriAed rcldafe, it is therefore valid, 
in the fame manner as an abfolute releafe.— According to Haneefa and 
Mohammed this is not valid; as in fuch a cafe it muft: follow that a di- 
vifion of debt takes place prior to feizin, — fince protrading tlie period 
of payment with refped to me fhare, a«d not to the other, is, as it were, 

VoL. 111. ' Dd ss partition 


One of two 
partners may 
agree to a 
pollponcmmt 
of' payment. 



203 


Book XXVI. 


One of two 
partncis ic- 
ccives hi 'I 
fliare !>/ 
ulur any 

the (Icbt -r; 
or, by loli;\^ 
or (Ic'llro) Iii'r 
nn\ be 

bnigiijj; to 
him ; 

or, byaccipt- 
ing a Ic lib In 
compufiiion; 
or, by burn- 
ing a piece 
of his 
I lopcity. 


One of two 

]\urr.i‘ts 

//,>/) hi^ 111. ire 
by marryr’^ 
ilie debtor 
(!)eing a fe^ 
mali) and 
IciJing his 
iliare of the 
drin her 
(/j (r; 

ir, by ( om- 
pc.'ni/;jg \\ ich 
It Irr an of- 
i.iicc. 


C O AI P o S J T I O N. 

z fartltioh of the lliarcc,; and a pprlu::ni of debt previous to feizin is 
not law'ful ; bcc.uill- i\utition bears of endoxvincnl 'ivith a right 

of properly, and the endowment w^ith a right in a debt, made to any 
other t ['.an theP^'eoA fef is not lawful.— Moreover, partition im- 
plies di'biiebon; ami as dhlinelion cannot evifl: with rctpcdl to any ob- 
ligation up.aithe pefibn, it is therefore invalid. 

If one of two partners ufurp feme fpccific article from the debtor, 
or pureliafc fomething from him by an invalid contraifl, and lole or 
cii idroy the fame, thclc acts are coniidcred as equivalent to a receipt of 
hi,, debt.— So alfo, if one of two partners accept a Icafe from, the 
debtor in lieu of liis debt, he is in that cafe held to have received his 
debt. If, alfo, one out of tvvd** partners Ihould burn a piece of cloth 
belonging to the debtor of equal value with his lhare of the debt, this 
is a receipt, according to Mohammed, but not according to Aboo Toofaf. 
(Some, however, obferve that this difference proceeds on thefuppofi- 
lion of his having thrown fire on the cloth, without liaving previ- 
ouily laid hold of it ; for if he Ihould have firft laid hold of the cloth, 
and then burned it, all our doctors are of opinion that he has received 
his (hare, bccaufe he is confidered firil to have ufurped the clotli, and 
then to have dejlroyed it.) 

If the debtor be a female, and one of two partners in the debt 
ihould marry her, and (llpulate his fliare of tlic debt as her dower, 
this, according to the Zahlr Rawdyct, is an annulment: — and fo 
alfo, if ho compound, with his (hare, for a wilful offence. — It is, 
however, to be oMei vcd, that if one of the partners in a debt (hould 
marry the woman w ho is their debtor, without ftipulatiiig bi.s Hrarc of 
tb.cdcbt as her dower, in that cal'e the other (barer lias a claim upon 
him, as under luch circundhie.ccs he is held to have made a commu- 
t.ftion with his wife of his claim for hers. It is otherwile where l)ie 
llipulates his fliare of the debt as her dower; for then he is held to 
have annulled, and hot to Xx^voKommuted his right, and on this account 

the 
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the other fliarer cm have no future claim upon him. — It is an invari- 
able rule that, where a receipt has been made, by one partner, the 
other partner, in cafe of the deftruftion of his right, bythedcHn ’s 
dying infolvcnt, or otherwife, is entitled to participate with the k • 
cei\ ing partner : — but he has not fuch right in the cal'e of an <7//;////- 

r/; 7//. 

Jf one of two partners in a debt ptirchafc fomething from the o 
debtor ffucli as cJolb^ for inftance) in lieu of liis ftiare of tlic debt, 

^ ... . . hr> 

then the other partner is at liberty, either to require his iliaic of the 
debt from the debtor^ (In which cafe all the cffe£l:s take place, as dc- i-urchnfcliXxz 
icribed in the preceding example, where the partner requires payment 
from the debtor,)— -or, to take an equivalent from the purchafer of a 
fourth part of the debt ; — bccanfe he [the purchafer] has taken com- or an cqui- 
plctc pofTcffioii of his debt, liace in buying and felling there is no dc- proporttw'ia 
gree of lofs or difparity admitted in the things exchanged. — He there- I''*' 
fore is refjx)nfiblc for a fourth part of the debt, and has no option of f:<rch,:jw. 
cither giving a quarter of the debt, or a half of the cloth. — It is other- 
wife in a compolition, bccaufe, as compofition generally proceeds upon 
a principle of lenity and abatement;, it would be an injury to the com- 
pounder to force him to give a fourth part of the debt, and therefore 
.an option is afforded him either to give a fourth part of the debt, or the 
half of the article received in compofition. — The non-receiving part- 
ner, moreover, is not entitled to any part of the cloth purchafed, as 
the purebajing partner has become proprietor of the fame in virtue of a 
con trad! of fale. 

Objection.— -The cloth in queftion ought to be divided between 
the two partners, as it has been acquired in exchange for a joint 
debt. 

Reply.— The cloth in queftion has not been acquired in exchange 
for a joint debt, but merely in exchange for the fharc of the purchafer, 
in this way, that it produces a commutation of the price of the 
cloth for that part of the debt which is due to him, 
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Objection. — If the price of the cloth be a commutation of his 
Ihare of the debt, it induces a partition of the debt prior to the leizin 
of it, which is unlawful. 

Reply. — A wilful partition of debt, previous to the feizin, is un- 
unlawful, but an uninte7ition(d partition of it (by that being compre~ 
bended, for inftance) is lawful ; and, in the cafe in queftion, it is com- 
prehended in the validity of the fale; in the fime manner as (in the 
preceding cafe) the partition of the debt, previous to the feizin, is in- 
terwoven with the validity of the compolition. 


One of Iwo 
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If two perlijiis conclude a Si/lim contraft, (that is, advance money 
for goods, to be delivered at a future period,) and one of them after*- 
wards compound his fhare of the ^fiods for his fliareof the flock advanced, 
it is not lawful, according X.oHaneefaix\dMobamined. — AbooYoofcf main- 
tauis that it is lawful, as he confiders this to be analogous to any other 
debt; and alfo to afeafe where two perfons purchafe a Have, and one of 
them afterwards difl'olves the contract with refped to his fliare, which is 
lawful; and fo allb in the prefent cafe. — The arguments of Hancefa and 
Mobammed, upon this point, are twofold. — ^F'irst, if the compofition in 
queflion be lawful with refpeft only to the fhare of one of the partners, 
it mufl neceflarily follow that a partition of the debt has been made 
prior to the feizin of it ; which is unlawful ; for as the debt, prior to 
the feizin, is not extant, it is impofllble to difcrimiiij^te part from 
part. If, on the other hand, it be lawful with refpeefl to the fliares 
of both, then the confent of the other mufl be had. — It is otherwife 
where two perfons purchafe a Have, and one of them diflblves the 
contrail with refpedl to his (hare, becaufe the (lave in queflion is ex- 
tant, and the partition of an extant thing is not imprailicable, fince 
part can be diferiminated from part, whether before feizin or after it. 
— Secondly, if th.e compofition in queflion be valid, it mufl follow 
that the right of the purchalcr to the goods for which the advance has 
been made is annulled, and cflabliflied in the capital, (that is, in the. 
price advanced,') and that it afterwards reverts with refpedl to the 

goods- 
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goods for which the advance has been made. For fuppofing the 
compofition to be valid, and that one of the partners receives, in con- 
fequencc, his lharc of the capital, the other partner has, then a riglit 
to take from him his proportion of it ; and the compounder again has 
a claim upon the other partner for a proportionate part of the goods. 
Hence it follows that the right of the compounder reverts, with rc- 
fpcdl to the goods for which the advance has been made, after annul- 
ment: — but an annulment cannot take place vvithout a dijfolutwn: a 
difl()lution, therefore, is primarily eftablilhed, — Now, upon his right 
reverting, an annulment of the diflolution is induced; and this is un- 
lawful, as a diflolution in contrafts of Sillim cannot be annulled, — 
I^awyers have obferved that this cale proceeds on a fuppolition of the 
purchafers having mixed together thdt capital : for, if their /hares of 
the capital fhould not have been mixed or complicated, then (accord- 
ing to the flrfl: of the above arguments) the lame difagreement mull: 
/till fubfifl ; fmee a divilion of the debt previous to <he feizin mull 
then alfo neceflarily follow : but, according to the fecond argument, 
the compofition is valid in the opinion of all our doflors ; for, in fuch 
a cafe, the non-compounding partner would, not participate with the 
compounder in that part of the capital which he receives back, as they 
were not x;opartners in the capital, and hence it does not follow that 
the right of the purchafer, to the goods for which the advance was 
made, reverts ^ter annulment. — It is recited in the ^uzih that this 
aflertion conceyiing the unanimity of our doctors, as ftated in the 
fecond argument, is not welt founded ; becaufe a right to participate 
in the article received is founded on this circumftance, that the goods 
for which the advance.has been made conftitute a joint debt, as it arifes 
from one contrad in which they are alike concerned ; and hence the 
non-compounding fharer has a right to participate yvith the compounder 
in whatever he may have received in virtue of their partnerlhip in the 
goods for which the advance was made, whether their /hares of the 
capital have been complicated or not. 


SECTION. 
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S E C T I O N. 

Of T A K H A R I Ji 

'r^\KiiARij, in the language of the LAW, fignifies a compofition 
ci'.tci al into by fomc heirs with other heirs, for their fhare of the in- 
iRi it uice, in confidcration of Ibmc fpccific thing, which cxcludcs'thcm 
front inheritance. 

♦ 

Ir the eftatc of a perfon, confifting of land, or of goods and effcifts, 
be liable to be lhared among feveral heirs ; and the heirs compound 
with one amongft thcmfelves for his lhare of the inheritance, by 
giving him feme fpecitic article, fuch compofition is lawful, whether 
the thing given be fuperior or inferior to his right ; becanfc it is pofiible 
to legalize this compofition, by conftruing it in the nature of a fale\ 
and alfo, bccaufe it is related that, in the time of Ofman, T'amdzir, the 
wife of Abdul-Rihmdn, the fon of Auf, who had been divorced by 
her hulband in his laft illnefs, compounded her lhare of the inhe- 
ritance, which was a fourth of the eighth, for one half oi the fourth 
of an eighth ; as is evident from this circumftance, tjiat Abdul-Kih- 
mdtty who, befides children, had four wives, left an eftatc of five mil- 
lions three hundred and ttvelve thoujand deenars; and the fhare fhc 
received was eighty three thoulaud deenars., which is one half ofi the 
fourth of an eighth. 

In the fame manner alfo, if the eftate confift of filver, and gold be 
given to one of the heirs ^s.a compofition, — or, if it confift of gold, 
and a compofition be given in filver, it is valid, whether the thing 
given be inferior or fuperior, becaufe this is a fale of one fpecies for 
7 another, , 
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another, and in it the condition of equality between the confidcratlon 
and the return is not required. — It is requilltc, however, that the 
I'ubjcols of the compofitioii be mutually interchanged and taken pof- 
fefiion of by the parties at the place where the contract of compofiti; n 
is concluded ; tor this is a Siif Jale‘, and in it mutual feizin at the meet- 
ing is a neccllary condition. — But if the heir, in whofe pofl'cllion the 
remainder of the cflate is, fhould deny the poiretlion, then x\\c foimcr 
fei'/in lufFices, bccaufe it is a feizinof refponfibility, (lince it is in the 
nature of ulurpation,) and may therefore Hand for a leiziiv of row/’o//- 
!ion. — If, on the contrary, he achiowleilgc the poffetlion, then 

it is ncccflary that a new Icizin be made; becaufe the feizin, in that 
cafe, being in tlie nature of a and confequcntly unattended with 

refponfibility, is weak in comparifon wkh a leizinof compojition,, which 
is attended with refponfibility j, and therefore cannot be fubHituted in 
the place of it. 

If 

If the eftate,coufiH: of gold^ Jilver, goods^ and effe&s,, and the heirs 
compound the fiiare of one amongft theml'clves for fther or {or gold; 
it is in that cafe requifite that the gold or lilvcr given in compofition be 
I'omewhat greater than his lhare of the gold or filver by inheritance, 
in order’that, after oppofing an exadt equality of the two fnnilar fpe- 
cies to each other, there may remain fomc excels to oppofe as a com- 
pofition for his,iharc of the other articles, to the end that the imput- 
ation of ufury may be avoided. — In this cafe, alfo, it is requifite that 
pofl'effion be taken, at the meting, of the thing oppilcd to his fiiare 
of the gold or the filver, becaufe the compofition to that extent is con- 
fidered in the nature of a S'lrf fale. — If, in the cafe in queflion, the 
compofition be made for goods and ejfedls, it is lawful, ahfoluicly , — 
that is, whether feizin be made by the parties at the meeting, oi- 
otherwife, — and whether the thing given in compofition be infenor or 
fupenor to the (hare of the inheritance. • 
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If the cHatc coniifl: of dirws ;incl deenars, atid the compofition alfo 
confift of dh-ms and dirtiars, it is lawful, whether the amount given 
in compofition exceed or fall Ihort of the lhare of inheritance com-, 
pounded for, bccaufc each kind is oppofed to its oppofite, in the fame 
manner as in fide . — It is a rcquifite, however, that the feizin be made 
at the meeting, becaufe the compofition in queflion is in the nature of 
a A/j/ ialc. 

If there be a debt due to the deceafed, and it be included in the 
comjiolition, — by the compouiuling heir giving up his lhare of it, and 
agreeing that it lhall go entirely to the other heirs, fuch compofition. 
is null ; — becaufe in this cafe the heir renders the other heirs pro- 
prietors of bis lhare of a debty which is unlawful, as the property of a 
debt cannot be conveyed to any but the perfon indebted. — The com- 
pofition, therefore, is null ; — becaufe it is null in that part which 
I’clates to the debt; and when a contraifl is null in part., it becomes 
null in the whole, — fincc where a contrad is Invalid with refped to a 
part of its fubjed, it is invalid in toto, — If, however, the- compofition 
be made on this condition, that the compounding heir fhall releafe the 
debtor from his lhare of the debt, and that the others fliali not exad 
it, the compofition is valid, as it is cither an annulment of the debt, 
or a conveyance of it to the debtor. — This is one expedient for legal- 
izing the compofition. — Another expedient is, by the heirs paying, in 
7i gratuitous manner, to the compounding heir, the fliare of the debt 
which is tine -to him, and then making a compofition with him for 
his lhare of the collcded part of the eftate. — In both thefe expedients, 
indeed, an injury rcfults to the other heirs: — in the latter, evidently, 
as there they pay his demand, out of their right, without any return; 
— and in tlic former, becaul'e it is poflible that they may never receive 
the debt, nor any part of it, from the poverty of the debtor. The 
heft expedient, therefore, is that the heirs lend tlie compounding heir 
the amount of his lhare ol the debt, and then compound with him for 

his 
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his fliare of the colle(5ted efiate ; and that he then transfer the fiid loan 
to the debtor, in order that the other heirs may lawfully receive from 
the debtor the lliare of the debt which is due to him. 

If there be no debts due to the eftate of the deceafed, and it lie 
not known of what fpecies the articles of the eflatc confifi:, and one 
of the heirs compound his flaarc for articles of weight, or mcaliire- 
ment of capacity, — fome have flaid that this compofitiou is not lawful, 
becaufe of the femblauce it bears to ufury. — Others, however, main- 
tain that it is lawful, as the femblauce to ulury is dubious in fins 
inftance ; for, in the firft place, it is poffiblc that the articles 
naay confift of articles of weight and.of meafurement of capacity, and 
it is alfo pohible that they may «o/; — and, in the next place, if they 
do confift of fuch articles, if is polfible that the quantity of the coin- 
polition may be unequal to his right, and it is ahb pollible that it may 
be equal to it. — The femblauce to ufury is therefore dubious ; and re- 
gard is had to an a&ual femblauce only, not to a dubious femblauce. 

If the eftate confift of fomething elfe than articles of vveight or 
meafurement of capacity, but of which the particular fubftanccs are 
unknown, and one of the heirs compound his (hare for articles of 
weight or meafurement of capacity, — fome have faid that this is un- 
lawful ; becaufe the compofitiou, in this cafe, is in the nature of a 
fale, or an exchange of property for property ; and this is not lawful 
when one of the articles Oppofed in exchange is uncertain. The moft 
approved opinion, however, is, that it is lawful ; fince the uncer- 
tainty here cannot be produfiive of ftrife, inafmuch as the thing for 
which the compofition is, made, and which is the fubje(Sl of the un- 
certainty, is in the hands of the reft of the heirs. 

* 

If the eftate be completely overwhelmed with debt, neither 
compofition nor divifion of it amonft the heirs is lawful; be- 
caufe the heirs arc not, in this cafe, mafters of the property, as in- 
VoL. III. E e heritance 
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Iicritance takes place only with refpea to fuch property as is unin- 
cumbered with lomc dlcntial requidte of the dcceafcd; and the pay- 
ment t)f the debts of the decealed is one of his eflential reqiiilites. If, 
alfo, the cilate lie 7wt completely overwhelmed with debt, it is not 
even then becoming to eater into any compolition until the debts be 
difelian;e(l. Law vers, how'ever, have faid that if, in fuch cafe, a 
compofition or a divifion be made, prior to a difeharge of the debts, 
it is, valid, — Koorokbec, in treating of partition, obferves that it is not 
valid according to a favourable conlh'udion of the law ; but that it is 
valid upon the principle of analogy. 


HEDJrj. 
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BOOK XXVII. 

Of Mozdribatf or CopartnerJJiipy hi the Profits of Stock 

and Labour^ 

M OZA^-IBAT is derived from Zirriby and means, in its literal 
ienfe, to walk on the ground. In the language of the law, 
Mo%dribat fignifies a contraft of copartnerfltip, of which the one party 
(namely, the proprietor) is entitled to a profit on account of the fock; 
he being denominated Rabbi Mdl^ or proprietor of the (lock, (which 
is termed Rds Mdl }) and the other party is entitled to a profit on account 
of his labour; and this laft is denominated the Mozdrib (or manager,) 
inafmuch as he derives a benefit from his own labour and endeavours. 
-“Acontra<5t of Mo%dribaty therefore, cannot be eftablifiied without a 

E e 2 participation 


Definition of 
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eflential of 
tlie coni raft. 


Contraftff of 
Moxarihat 
arc lawful.^ 


mozAribat. 

participation in the p-oft\ for if the whole of the profit be ftipnlated to 

proprietor oj the Jlock, then it is coniidered as a Bciznt\ or, if the 
whole be flipulatcd to the immediate manager^ it be confidercd as a 
loan. 

Chap. I. Introdudlory. 

Chap. II. Of a Manager entering into a Contrafl of Mozdrihat 
with another. 

Chap. III. Of the Difmiflion of a Manager ; and of the Divifioit 
of the Property. 

Chap. IV. Of fuch Ads as may be lawfully performed by a 
Manager. 

Chap. V. Of Difputes between the Proprietor of the Stock and . 
the Manager. 


C H A P. i: 

Contracts of Mo%dribat are authorized by the law from neceffity ;■ 
fmcc many people have property who are unlkilled in the art of em- 
ploying it; and others, again, pofl'efs that (kill without having the 
property : — hence there is a neceffity for authorizing thefe contrads,.. 
in order that the interefts of the rich and poor, and of the Ikilful and. 
unlkilful, maybe reconciled: — moreover, people entered into, fuch,; 
contrads in the prefence of the prophet, who did not prohibit, but 
confirmed the fame: feveral of the companions, alfo, entered into, 
thefe contrads. 


Whatever 
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Whatever may be given by the proprietor of the flock to the 
manager is confidcred as a truji, becaufe the manager takes pofieliion 
of the fame at the defirc of the proprietor, and neither with a view to 
purchafe nor to pawn. — I'ltc manager is alfo an agent on the part of 
the proprietor in regard to the employment of the flock, as he aifls in 
that refpeft by the orders of the proprietor. Whenever, therefore, 
any profit is acquired, the proprietor and the manager are joint lharers 
in it, inafmuch as it proceeds jointly from the Jiock of the one, and 
the labour of the other. 

When a contrafl of Mo^dribat is invalid, it is, in cflefl:, an inva - 
lid hirc\ bccaufe, as the manager adls for the proprietor, with regard 
to his flock, the profit which is flipulated to him is limilar to hire for 
his labour. The contrail of Mbzdribat, therefore, where it is invalid, 
bears the conftrudlion of an invalid hire', and fuch being the cafe, the 
manager is entitled only to a hire adequate to his labour 

If the manager fhould oppofc the proprietor, he is then held to be 
an ufurper, fince he wilfully tranfgrefl'es with refpcfl; to the property 
of another. 

Contracts of Mozdribat are valid only with refpefit to flock in 
which contradls of copartnerlhip are valid ; namely, dirms and deenars, 
(according to fd'aneefa,^ and’ alfo current Faloos, (according to the 
two difciples,) as has been already treated of at large, under the 
head of Partner fhip . — Hence if a proprietor of flock fliould give goods 
or efledts to another, and defife him “ to fell them, and then to aft 
as a Afoartr/^'witb regard to the price 'j',” the contraft of Mozdribat 

* To underhand this it may be proper to remark, that where a contraft of hire is 
rendered invalid by the invalidity of any of its eanditims, the perfon hired is entitled only 
to a hire proportionable to the fubjefty and not to the hire ftipulated in the contraft. 

i That is, tt tmflay thtm in tradt, in (ht mtinntr of Mozaribat.” 
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would ia luch cafe be lawful, becaufc it is not referred to the goods or 
e/Jei^lsy but to the price of thefe, and this is a thing rcfpedling which 
a contrad: of Mozarib at is va!rL — I n regard to his referring the con- 
trad to a price at a future period^ it is lawful ITo do fo in contrads of 
Alozih'-ilrii ; becaule I'uch contrads are either in the nature of a com^ 
r’d;:on nf agency^ or of hif e ; and neither of thefe is preventive of the 
c^f a reference to a future period. — In the fame manner, alfo, 
ii'diic proprietor Ihould fay, receive the debt due to me by a parti- 
“ cnlir ])crfon, and ad as manager with regard to it;” the contrad 
of Moz-ir that is then lawful, becaufe, by being referred to the period 
of Icizin, it relates to fubjiance and not to debt^ and it is lawful 
fo refer it to a future period, for the rcafon above mentioned. — It is 
otliei \\'ilc, hov/cver, where the proprietor of the dock fays, ad as 
a Mozdrib with refped to the debt due by you for this is not law- 

lul cither according to Hmeefa ox the two difclples ; — according to 
i!ij former^ becaufc he holds an appointment of agency of this nature 
to be unlawful, (as has been before explained in treating of agency 
end filed) and alfo according to the two difciplcs, becaufc, although 
luch an appointment of agency (as they hold) be lawful, yet as a 
tifing purchafed by a perfon fo inftruded is the property of the /«- 
jlrutlor^ it follows that the contrad of Mozaribat relates to goods and 
elJci‘iS-^\ and is accordingly unlawful. 


ft rcquir -s 
e al the pio- 

/it bc’ cudr- 

VilfKld . 


It is one of the conditions of a •contra£l of Mozdribai, that the 
pjofit of tlic proprietor and the manager be indeterminate; that is to 
lay, that neither of them be entitled to a fpccific number of : 
lor if tlic condition of a fpecihe number of dirms bc flipulated 
with rcl'pciSt to one or other of the parties, the partnerihip' between 
tlicm with refpeft to the profit ceafes to exift, lince it is poflible 
that-the whole profit might not exceed the number lixedS, an^it is ef* 
I'cntial that they be partners in the profit. If, therefore^ tea tBtms 


^ Arab. Rahht woo as diilinguifhed from AiaL 

6 


See Vol. I. p. 28. 
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(for inftance) be fixed as the portion of one of the parties, tlic ma- 
nager is entitled to an hire adequate to his labour, becaul'e tlic contrail 
of Mozdribat has become invalid, fince it is polliblc that t!ic 
profit acquired may not exceed the amount fixed, in which cafe the; a 
could be no cnpartncrjh'tp with rcl'pccl to it. — The manager is, in thi> 
cafe, entitled to aii adequate hire, bccaufe his object in his labour was 
to receive a return, and he is prevented from receiving Inch return by 
the invalidity of the contrail : it is therefore indifpcnlable that he be paid 
an adequate hire . — In regard to the profit which in fuch cafe may he 
acquired, it goes to the proprietor, being confidcred as the offspring 
of his propetiy . — This is the law in every cafe of an invalid contrail 
of Mozdribat , — It is to be obferved that an adequate hire, in the cafe of 
an invalid contrail of Mozdribat , cannot, in the opinion ot Aboo Toojaf, 
exceed the quantity flipulated. According to Mohammed, on the 
contrary, whatever may be adequate, without any regard to the,quan- 
tity flipulatcd, muft be given; as has’been already explained in treat- 
ing of partnerjhip . — In a cafe where the contrail proves invalid, an 
adequate hire is declared, in the Rawdyet AJftl^, to be due, although 
no profit fliould have been acquired, bccaufe the hire of a hireling is 
due upon the delivery either of profit or of labour, and the delivery of 
one or both of thefe here takes place, — It is recorded from Ahoo Toofaf 
that nothing in fuch cafe is due, becaufe of its analogous rcfemblancc 
to a valid contrail of Mozdribat 'that is to fay, as in a valid contrail 
oLMozdribat nothing is due to the manager in the event of there being 
no profit, fo, if the contrail iae invalid, nothing is due to him afer- 
tiori.—lt is further to be obferved Ih'at the flock of an invalid contraft 
of Mozdribat is not to be replaced or accounted for in cafe of its lofs or 
deflruilion; — that is to fay, indemnification is not incumbent upon 
the manager becaufe, as there i»no refponfibility for a lofs of flock 
in a valid cont^^il, fo neither is there any in an invalid contrail ; and 
alfo, becaufe, as the manager in the c^e of an invalid contrail is only 

* The original traditions, A law-book fo called. 


a hireling. 
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.1 /nr^Iiii^, ami the flock remains in his poffeffion merely that he may 
employ It, lio iii'icmiiirication is due from him on account of its de- 
friiclion. 

«ml 1101 A No i'ji I'.u requifitc, in contrai^ls of Mozaribat, is that there be no 

coiulirioii creative of an uncertainty with refpeft to the profit ; for 
i’ocii a condition invalidates the contraed:, from its deflrudion of the 
ohjed of it. Any other Invalid conditions, however, excepting this, 
or Inch as are oppoiite to the nature of the contraft, do not invalidate 
the contrad, but of themfclves fitll to the ground, as in the cafe of a 
condition of lots to the manager, (where it is ftipulated that “ what- 
“■ ever profit may accrue fhall be fhared between the proprietor and 
“ the manager, according to their agreement ; but that if any lofs re- 
“ ink, it lhall fidl entirely on the manager.”) The contradl of 
Mozdribat, therefore, is not annulled by the flipufation of conditions 
of this nature, but the condition kfelf is null; bccaufe, as the con- 
dition is mcxdy redundant, and is neither productive of a diflblution of 
the partnerfhip, nor of uncertainty with refpeCt to the profit, the 
contract of Mo%ar\bat is not thereby rendered invalid ; in the fame 
manner as agency does not become invalid from the invalidity of its 
conditions. 

Another requifitc in Mozdribat, is that the proprietor deliver 
over the flock to the manager, and retain no feizin of it, becaufe it 
is in the manager’s hands in the nature of a and muft there- 

fore be in his foie poffeffion, and in no refpeCt in poffeffion of the pro- 
prietor. It is otherwife in a contract of partnership', becaufe, in a 
contract of Mozaribat, the property is fuppfied by the one party, and 
the labour by the other ; whence h is indifpenfablc that the property 
remain entirely with the manager, in order that he may be competent 
to perform the neceffary labour with regard to it ; whereas, in pait- 
nerfhip, the labour is fupplied by both parties ; whence, if it were fli; 
3 . pulated 


that the Rock 
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pulated that the property fhall remain entirely with one of the parties, 
a contract of partnerfliip would not be cftablilhed. 

A CONDITION of management by the proprietor of the ftock in- 
validates a contT7y&. o{ Mozdribat \ becaufe, where fuch a condition 
exirts, the ftock can never be poflefled folely by the manager, avhere- 
fore he cannot be competent to a£t with refpedl: to it, and thus the 
objc(£l of the contraft (namely, a participation in the profit) cannot be 
effeifled; — and this, whether the proprietor be of found underflanding 
or otherwife, (fuch as an infant,) bccaufe, as the pofleffion of the 
ftock is eftablifhed in the proprietor in virtue of his right of property, 
fo long as it continues in his pofleffion no delivery of it to the ma- 
nager can be certified. — In the fame manner, alfb, if one of two 
Mozdribat partners, or one of two partners *, deliver ftock to 

any perfon in the way of a Mozdribat, and ftipulate that the other 
partner (hall alfo engage in the management of it, fuch contraift of 
Mozdribat is null, — becaufe the other partner is alfb a proprietor of 
the ftock in queftion, although he be not a party to the Mozdribat 
agreement. 

iF^the contra&or of a Mozdribat agreement be not the proprietor 
of the ftock, and ftipulate that he alfo fhall unite with the Mozdrib, 
or manager, in the management of the ftock, fuch agreement or 
oontrait is invalid, where the contra£l:or happens to be incompetent, 
— 'that is, where he is a pefTon who (like a priviledged Jlave) cannot 
lawfully undertake the management of ftock, in the way of Mozdribat. 
— Where, therefore, a priviledged flave gives ftock to another to 
manage in the way of Mozdribat, ftipulating that he fhall, conjunilly 
with the manager, aft with regtrd to the ftock, for a proportion of 
the profit, the contraft is invalid, becaufe although the flave be not 
aftual proprietor of the ftock, yet as he has a pofleffion of it, with the 
power of employment, he is held to be the fame as the proprietor, 

« • ■ * See Parthtrflup, Vol. II. p. 31 1. 
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and therefore his pofle/hon of it is dcftruiStive of the validity of tho 

compctctit^to party be competent to receive flock, and ad as, 

undemke it. a manager, then the coiitrad in queftion would not be invalid; as 

where, for indance, :i father, or a guardian^ gives the property of his 
infant charge to any perfon, to manage in the way of iV/ozar/tJaif, ftU 
pulating tliat he himfclf, in exchange for a certain fhare of the profit,, 
lhall join in the management of the flock; — in which cafe the con- 
traa is valid ; becaufe, fuch a perfon being himfelf entitled to under- 
take the management of the infant’s property, in the way of 
ribat, IS equally entitled to join in the managcmdht of it in the way 
of Mij%dribat, with others. ^ 

The manager contfails of Mo%uribat are abJolute^.tX'izt is to fay, arc not re** 

to time, place, or other circumftances, it. is therefore law&l 

3*n“'I'ohi7uwn to purcliAfp or fell, or to, cat of, on travel with, the- 

di^retion, flock : Of to lodge it, eithef as a Bttzdt or a dep<fit \ becaufe the con'- 
tra£l is unrcflri( 5 ted ; and the object of it is the acquifitiou of profit ; 
and as this cannot; be accotpplifhed but hy trade, the contrafl ofeourfe 
extends to every occurrence in commerce; and the appointment of 
an agent, or the giving property by way of Bazdt, or the depofit of 
property, are all occurrences of contmerce ; — and in the fame manner, 
travelling is evidently fo, becaufe a truflee, who has no power of ac- 
tion with rcfpefl to his trufl, hag, yet a power of travelling with. it,, 
and therefore a manager, who has the power of aaion with regard; 
to the. flock, is entitled to travel: with it a /er/rV/;— -befides., the 
word in itfelf, implies this power* as U.is; derived, frcmi; 

Zirrib^ which lignifies to walk on the groundy or, in other words*, fo 
travel. It is , recorded , from Zhoo Toofaf that, a manager is not. ajti lit 
berty to travel; and. he has alfo related an .opinion oiHaneefoy.xlasX. if 
the proprietor fhould give the flock to the manager in his own city,, 
th^. manager is not m that cafe at liberty to travel, becaufe : to, travdh 
with property is an unn.eceffary endangerment of; it ; but that,' ifth«{ 
proprietor give the flock to him in fome oth^r city than his own, h^ 
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may then travel to his own city, becaule it is not likely that a mat! 

(hould continue always travelling; and as the proprietor knowingly 
gave him the ftock in another city than his own, it may be prefumed 
that he thereby conlented to his travelling with the property to his 
own city. 

It is not lawful for a manager to make over the ftock to another, but he cannot 
in the way of Mozdribat, unlefs with the confent of the proprietor, al!o™cr'm'L 
or unlefs he fhou||||||^vc empowered him to aft according to his own ^ 
judgment and^ difei'etion ; bccaufe a thing cannot include its f/Xr, without the 
fiuce both being of equal force, one cannot yield to the other. — cS-ntT ^ 
Hence it is neccfliiry either that an exprets permlflion Hiould have 
been given, or an abfolute and diferetioftary power have been dele- 
gated. — This cafe, therefore, is fimilar to that of the appointment of 
an agent; for one agent has not the power of appointilig another 
agent, unlefs the conftituent Ihould have faid “ aft according tu 
“ your own judgment and diferetion.” — It is dilFerfent with relpefl 
to the depoftUng of property, or giving it by way of becaufc 

thefe afts arc lawful to a manager, as they are of a nature inferior to 
a contraft of Mo%dribaty and a thing may include its inferior. ' 


It is not lawful for a manager to grant a loan to any one out of the nor/,*./ it to 
Mo%dribat '^(x!k.y although the proprietor may have faid to him “ aft though^’hfs 
** according to your own diferetion j” becaufe the proprietor of the 
ftock, in giving this difcretional power, means to give a latitude with 
refpefl to fuch things only aS are relative to track % andt a loan is not 
connefted with trade, but is a gratuitous deed, in the {zihe manner 
as charity^ or a gift-, wherefore, by giving a loan, the objeSt (namely, 
frojit^ cannot be obtained', fiace to receive back more than what is 
Tent is not latyful!. — CJiving propjcrty in the Way of Mozdtikat^ or; the 
other hand, i^ in the nature of tradi, and therefore a manager in fuch 
a cafe may give the ftock which is the fubje<ft of it, by way of 
Mazdrthaty to another, providedthe proprietor have empowered him to 

F f a afl 
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act according to his judgment and diicretion.— The cafe is the fame 
with refpeft to partnerfhip and commixture of the ftock with the 
manager’s own property ; — that is to fay, if the manager fliould com- 
mix the fiock with his own property and thus become a partner 
therein, it is law'ful, provided the proprietor have empowered him to 
ae't according to his judgment and dii’eretion, becaufe mixture and 
oopartnerihip are in the nature of trade, and the power fo given is 
therefore held to extend to it. 

H'" 

Jf a perfon give property to another by wl^hf Mozdribaty and 
ren:ri(3; his management of it to a particular city or to particular arti- 
cles, it is not lawful for the manager to deviate therefrom; becaufe 
this is in the nature of a commiffion of agency ; and as reftriftion is 
attended with an advantage, it is therefore allowed to operate. — (An 
explanation will hereafter be given of the nature of reftri^tion). — 
Neither is it lawful for the manager under fuch circumftanccs to 
give the flock by way of Bazdt to another perfon, to be carried by 
him from that particular city ; for as it is not lawful for the manager 
himfelf to carry it from that city, he therefore is not entitled to 
delegate fuch a power to another. 

If the proprietor reftridl the management of the flock to a 
particular city, and the manager nevcrthelefs carry it to an- 
other city, and there purchafe fomething' with it, he becomes 
in that cafe refponfible for the flock ; and whatever he may 
have purchafed with it becomes his property, a{^ well as the p^j’ofit 
which may arife therefrom; bccaufe he Bands as a ufurper^ fince he 
has aflumed a power of adion with refpe<ft to the property of another 
without that other’s confent. — If, however, the manager, having 
carried the flock out of the particular city, fhould not purchafe any 
thing with it until he had returned to the city to which the pro- 
prietor had reflrided his power of aeflion, he becomes freed from 
refponfibility, (in the fame manner as a truflee who has oppof^ 

the 



Chap. I. 


Z2l 


MOZARIBAT. 

the depofiter becomes freed from refponfibility on the celTation of Aich 
oppofition,) — and the ftock relumes its former nature of Mozuiihat, 
in virtue of its continuance in tlie poffeflion of the manager, under the 
original contradl. — In the fame manner, alfo, if the manager, having 
bought fomething with part of the flock in the city in queftion, 
fhould depart from it with the remaining part of the flock, and again 
return without having purchafed any thing with it, in {hat cafe 
both the purchafe which was at firfl made, and the part which 
was afterwards brought back, are confldered in the nature of Mozd~ 
ribat, forthereafon above-mentioned. — It is to be obferved that what 
has been here related with relpedl to the manager’s becoming refpon- 
fible upon carrying the flock to another city, and there making a pur- 
chafe with it, is recited from the Jama Sagheer. — In the Mab/ootf 
treating of it is related that the manager becomes refponfible 

immediately on carrying the flock from the preferibed city. — The 
mor^pproved do<flrinc, however, is that the manager becomes re- 
fpoiTnlble immediately on carrying away the flock from the preferibed 
city; and that upon his making a purchafe with it in another city 
the refponfibility becomes fixed and permanent, fince there then exifls 

no probability of his bringing it back to the preferibed city The 

condition flated in the Jama Sagheer,. therefore, of the manager 
making a purchafe OMt oi dty, relates to the confirmation of the 
refponfibility, and not to the original birth of it, which takes place 
immediately on carrying the property out of the city. 


Ip a perfbn give flock to another by way of Mozdribat, on condi- Areflriaion 
tion of his making a purchafe with the faid flock in the market-place o" , 

of a particular city, the condition is invalid; becaufe a city, not with- cityis invalid, 
Handing the diflindion of its parts, is yet like one place, and fuch a 
rcflriftion is therefore ufelcfs.— ^If, however, he exprefsly limit the 
purchafe to the market-place, by faying, “ purchafe with this flock 
“ in the market-place, and no where elfc,” a purchafe made out of anexprefsex- 
thc market-place is in that eife unlawful, becaufe the proprietor in o*hc°piace"^ 
8 this 
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this inftanee has exprefsiy declared that “ he fliull not make a pur- 
“ chafe out of the market-place;” — and the proprietor is authorized 
to lay this rcllridion. — The reJ1ri£iion here mentioned is to be under- 
ftood in the proprietor faying to the manager, “ I give this flock to 
“ you on condition that you acl with it in fuch a manner,"— Q'" that 
“ you purchafe with it,” for example;)— or, on condition that 
“ you employ it in fuch a -and fo alfo, from his faying, 

“ Take this flock and employ it in Koofa'f or, “-Take this flock 
“ on condition of half the profit arifing from it in Koofa." — If, 
however, the proprietor were fimply to fay, “ Employ this flock in 
“ Konfa," the manager may then employ it in Koofa or out of 
Koofa. — The proofs, upon thefe points, are coiine£led with Arabic k 
grammar. 

If the proprietor fay to the manager, “ Take this flock, on con- 
“ dition that you purchafe and fell with it with a particular pe||^n,” 
fuch reflri£lion is valid, being founded on the particular credit m?bu- 
fuicfs of the perfon to whom it relates.-r-It is otherwife where he fays 
“ I'ake this flock on condition that you purchafe with it from the 
“ people of Koofa," or “ fell it to them or, “ Take this flock for 
“ a 5z;y-fale, on conditioh that you purchafe with it from Sirrafs, 
“ [bankers] or fell it to them;”— for if the manager, (in the former 
inftanee,) fell the flock in the city of Koofa, to a perfon who is not 
an inhabitant of that city, or (in the latter inftanee) fell it to fomtf 
one who is not a Sirraf, his a£l is lawful becaufe the Jirji of thefe 
reftritftions is merely a reftri<ftion in point of piacei^ for as the people 
of Koofa are aft diffeuent in regard to their judgments and marme^ of 
tranfafliag bufinefs, the reftriftion to them could be attended^ 

with no advantage, whereas the reflriflion to the place is advantage- 
ous in regard to the prefervation of the flock : and the feemd 
of thefe reflriflions is, a reflriftion to a particular mode of fale; 
for a;? he did not confine the icflriilion to arty one individuaJi 
but to a particular; fet of people who profecutc the 
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of Sirrdfs*\ it is evident that the reftritflion was meant merely to a Sirf 
fale. — Such is the meaning, iiycommon acceptation, of the jxflridion 
in thefe two particular cafes ; but not in others. 


If the proprietor limit the Mozdribat to a particular period, the Ti,e contra 
contra€i becomes null at the expiration of that period; becaiilc, as this 
z, commijjion/ of agency^ its continuance is therefore reftriifted to the optr-mon, i>> 
period fpecified ; and as the reftriftion oif its duration may be advaii- pcriol'.*^ ' 
tageous» it therefore operates in the lame manner as a reftridtion to 
a particular or to a particular mode of fale. 


of property, 
in virtue of 
feizin, with 
refpe^t to the 
proprietor. 


A MANABER is not at liberty to purchafe, with the ftock, a Have, Notinn^ m.i 
who would become free by being: transferred to the proprietor, wHe- jHirciuftu'. 
ther from the circumftance of affinity^ or from any other cauffe, (as if gcr, which it; 
the proprietor had already vowed to emancipate him,) — becaufe the 
contradb has been made with aj/iew to the acqttiftion of profit, which 
can be obtained only by repeated a&s, fuch as previous purchafe and 
fublequenpy^i/? ; and to this lafl: the freedom of theflave operates as a 
bar:— »and for this reafon the purchafe of all fuch things as do not be- 
come property in virtue of feizin, (fuch as wine ot carrion), is dot 
comprehended in a Mozdriiat contradt. (It it othejwife with re- 
fpedt- to the purchafe of a thing under afl invalid fale', for this is 
comprehended in a Mbzdribat' contradl’, lince the manager may law- 
fully fell that thing' a^n after feizin ; and confequently profit, which 
i* the ot^edt'of the contradt, may in that' cafe be obt^ned.)~If, there- 
fore, a manager purchafe a Have who becomes fffee with refpedt to 
the proprietor of the ftoet, fbeh purchafe is not included in the 
Mozdribat ftock, but is conlidered to have been made for the ma- 


• Sirrdfw derired from Sirrif, which fignifies z pitrtfdlt, or the a£l of exchanging one 
foci of foriaiiDther; hwec-fifrr^^iiiduiB flDt Wy a itmiir or mmyehangtr, but alfo 

anjr one' whbfc dtsdihgir ttc of' that' xeMtty add' coaftcjnentlj a negotiator of Sir/ 
laics. 


iwgcr 
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nager himfclf : for the bargain being t^lid with refped to the pur- 
chafer, is therefore efFedual with uelpedt to him, in the fame 
manner as in the cafe of an agent for purchafe who oppofes his coii- 
ftituent. 


The manager 
cannot pur- 
chafe a fldvc, 
free with re- 
fpc^l to him - 
fc’lf, where 
any ptoht i'.as 
been picvi- 
Ou/ly .ic- 
quiretl upon 
the ilock. 


It is not lawful for a manager to purchafe a flave who is free with 
rcfpe(5l to the manager himfelf, where a profit has been gained upon 
the flock; becaufe the fliare of the manager (namely, in the profit) 
would in this cafe become emancipated from the whole /lock, andcon- 
feqiiently the fliare of the proprietor would be vitiated *, according to 
Haneeja. (The two difciples hold that it would become emancipatedy 
becaufe of the known difference of their opinion from that of Haneefa 
concerning the div'fibility or tndiv'fibilily of manumijjion.) — Now, 
where a flave becomes emancipated, either wholly, or in part, he is no 
longer a lawful fubjed of fale ; and confequcntly the end of the edn- 
trad: (namely, the acquifition of profit,) cannot by this means be 
obtained. Hence it is not lawful for a manager, where a profit has 
been gained upon the flock, to purchafe a flaVc who, with refped to 
himfelf, becomes free. — If, however, he fliould make this purchafe, 
under fuch a circumflance, he becomes refponfible for the amount of 
the Mozdribat flock fb expended, becaufe he is then held to have 
made the purchafe for himfelf, and he has paid the price out of the 
flock. — But if there have been no acceffion of profit to the flock, the 
manager may lawfully purchafe a flave that is free with refped to 
himfelf, becaufe there exifls no bar, in this cafe, fince the manager 
has no fliare in the purchafe "I*, fo as to render his portion in the flaye 
free. — And if, after the purchafe, a profit fliould arift, from the flave 


* Becaufe the flave, by becoming free »a is rendered unfaleable, and obtains s, 
claim to freedom. (See Manvtnijfm.) 

+ For, as no profit has been, as yet, gained upon the flock, and as the prfit ia the 
only thing in which the manager has any fliare, it follows that no part of the managu'* 
property is expended in the 

increaflng 
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iiicrcafing in value, the manager’s portion of the (lave, invulving his 
lharc of the profit, is emancipated ; and he is not, in this cafe, in any 
refpedt rcfponfible to the proprietor of the Hock *, becaufe neither the 
incrcafe of the value, nor the fliare acquired by the manager, were 
cfFefted by his means, but operated of themfelves independant of hi;, 
will or endeavour. HenCe this cafe is the fame as where a perfon be- 
comes heir to a relation, or to fome one elfe; as if a wife Ihould pur- 
chafe the fon of her hulband, and Ihould afterwards die, leaving be- 
hind her hufliand and brother in which cale the child becomes free, 
and the father is not in any degree rcfponfible; and fo alfo in the caic 
in queftion. — (It is to be obferved that the flave in queftion muft per- 
form emancipatory labour to the proprietor of the flock, to the amount 
of his fhare in hitp, as the proprietor’s property is involved in his per- 
fon ; he mufl therefore perform emancipatory labour, in the fame 
manner as in a cafe of inheritance.') 

If a perfon give one thoufand dinns to be managed, in confidera- 
tion of a moiety of the profit, in the way of Mo%dribat, and the ma- 
nager purchafe, for the thoufand dirm, a female flave of the value of 
thefe thoufand, and afterwards have carnal connexion with her, and 
fhe in confoquence produce a child alfo valued at one thoufand dirms, 
and the manager claim the child, and the child afterwards increafe in 
value to fifteen hundred dirm, in this cafe the proprietor of the flock 
has it at his option either to claim emancipatory labour from the flave 
[the manager’s child] to tliS amount of one thoufand two hundred and 
fifty dirm ; or to emancipate him : but the manager does not owe any 
indemnificatioii to the proprietor for his fliare, though he be rich. 
The reafon of this is , that there is a prefumption of the validity of the 
claim here inade, fince it is ppffible that the female flave may be the 
•wife of the manager, by her former proprietor having firfl contrafled 

• That ii, he owes him no indemnilieation for the Vithuioo of bU property in the ‘flave 
from thi^ circumftance^ 

VoL. IIL her 


Cafe of the 
manager pur- 
chafmg a fe* 
male flnve, 
and begetting 
a child upon 
her* 
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her in marriage to him, and afterwards fold her to him in behalf of 
the Mozdribat flock; and that the child which flie produced may have 
been the iflTiie of his cohabitation with her : — but his claim to the child 
was not cflciflunl, (that is to lay, the child was not emancipated,) 
bccaufe the comiition of its emancipation (namely, his right of pro- 
j)c rtv in the Have) did not in any refpcil appear, as no profit had as 
vet arifen horn her; for the value of each (namely, of the mother and 
child) was exadlly equal to the amount of the ftock, and confequently 
no profit exifted in either of them ; in the fame manner as where the 
Mozth'ibat flock conlifts of different fubftances, and the value of each 
fubftance is equal to the ftock, — in this way, that a perfon purchafes, 
with a ftock of one thoufand d'trms, two flaves, and each of them af- 
terwards becomes worth one thoulknd dirms^ — in which cafe no profit 
is held to cxift in either of them ; and fo allb in the cafe in queftion ; — 
and as no profit appears, it follows that the manager obtains no lhare 
whatever in either the flave or the child, and confequently that bis 
claim is invalid : but upon the child exceeding the ftock in value, a 
profit then appears, and confequently the claim formerly made then 
becomes valid. — It were otherwife if the manager were firft to eman- 
cipate the child *, and afterwards the value of him to rife, for this 
emancipation would be altogether invalid, {that is to fay, would be 
ineffeftual <fter the appearance of profit, as well as before.,') bccaufe 
the liberation is an indication of manumiffion, and the indication being 
null at the time, from non-exiftence of a prefent right of property -f*, 
cannot afterwards become effectual in conlequence of a fuperven'tent 
right ; whereas claim, on the other hand, is an exprefs notification, 
and hence may lawfully be admitted as effcftual,. in oenfcqucnce of a 
lupervenient right; — (in the fame manner as where a perfon, having 
declared the flave of another to be free, afterwards purchafes him ; in 
/ 

• That is to fay, “ it wtrt ethtrwifi if tht managtr's claim (invehit^ the imancipatitn 
“ tf tht child) wtrt firfi adtnittti, ifc.” 

t As the manager acquires no right of property in the child until fiidi time as a p^St 
be obtained upon it. 

which 


1 
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which cafe the flave, after the purchafe, becomes free, in virtue of 
the previous declaration ;) — and the claim being cffcftiial after the ex- 
igence of profit, miA t.\\Q parentage, alfo, being eftahlifhed, it follows 
that the child is free, in virtue of the manager’s right of property in a 
part of him : and no compenfation for any part of his value is due from 
the manager to the proprietor of the flock, whether the matiagcr be 
rich or poor; becaule the freedom of the child is eflabliflied in virtue 
of the parentage, and alfo in virtue of the manager’s right of property ; 
(that is to fay, in virtue of both '.) — but as the right of property is 
eflablifhed fuhfequent to the parentage, the freedom is therefore re- 
ferred to the right of property, which takes place independant of the 
will and endeavour of the manager, and in which therefore he is guilty 
of no tranfgreffion ; and as th,e indemnification for emancipating a Have* 
is an indemnification for damages, it is not due but in a cafe of tranf- 
grejfton. — The proprietor of the flock is entitled, on this occafion, to 
demand emancipatory labour of the male Have, becaufe the property 
which he had in him remains, as it were, detained in him ; — and lie is 
alfo at liberty to emancipate him, becaufe a flave who owes emancipa- 
tory labour is (according to Haneefa) like a Mokdttb', and the pro- 
prietor is therefore empowered to emancipate him. — If the proprietor 
require the labour, the flave mufl: perform it to the amount of one thou- 
fand two hundred and fifty dims ; for the proprietor is entitled to one 
thoufand on account of the Jiock\ and the remaining five hundred, 
which is the profit, is equally lhared between him and the manager ; 
the labour, therefore, muR be performed to the amount above dated : 
and upon the proprietor thus obtaining that amount of him, he is then 
entitled to take an equivalent for half the value of the mother ; becaufe 
the proprietor being entitled to one thoufand dirms out of the Hvelve 
hundred and fifty, on account of the flock, (which claim mufl always 

* Ai a farUter (for inAanee) etnancifutw hi* Bare in a flave, which induces 
his ultimate freedom in toto, and is therefore, in itscofde^uence, dcAru^ve tothe property 
of the other partners. — (See 

Gg 3 ' 
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be firft fatisfied,) it follows that the female flavc is altogether profit, 
and is therefore equally fliared between the proprietor of the flock and 
the manager ; and as the manager formerly preferred a claim that was 
valid, (fmcc there was a prcfumption that he might have cohabited 
with the female Have in virtue of marriage,) and the efficiency of 
which remained fufpcndcd only on account of the defe£l in his right 
of property, and became effectual on the eftablifhment of that right, 
by which means the female flavc becomes his Am-Walid, — he [the 
manager] is therefore refponfible for the fharc of the proprietor, whe- 
ther he be rich or poor, becaule the rcfponfibility in this inflance is 
refponfithility for ajfuinption of property, and a refponfibility of this na- 
ture does riot remain fufpended on tranfgrejfion ; — in the fame manner 
as where a perfon, in virtue of marriage, cohabits with the female 
flave of another, and a child is born of her, and this perfon afterwards 
obtains, by inheritance, a right of property in her, jointly with an- 
other perfon, — in which cafe the perfon in queflion is refponfible to 
the other for his fharc ; and fo alfb in the cafe in queflion : — contrary 
to rejponjibllity for the child, as before treated of. 


CHAP. 11. 

Of a Manager entering into a Gontrafl of Mozdrihat 

with another. 


A manager 
cntrulHngthc 
ftock in his 
hands to a 
ftKondary ma- 


If a manager give flock to another perfon, in the way of Mozdribat, 
without authority from the proprietor of the flock, in that cafe the 
firfl or principal manager is not refponfible [for the flock] either on 

account , 
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account of having fo given the ftock to the otlier, or on account of nagcr, is rc- 
that other’s employment of the fame, until fuch time as profit fhall th^proprie. 
have been acquired thereon ; but whenever profit takes place, then tor, upon any 

^ ^ ^ / proht bung 

the principal manager becomes refponfible to the proprietor of the aciiuiicdou 
Rock.-: — This is recorded by Hafan as an opinion of Haneefa. — The 
two difciples maintain that the primary manager becomes refponlihle, 
immediately upon the adlion of the fccondary manager, whether profit 
may have been acquired or not : and this is agreeable to the Zdh 'tr Ra- 
'wdyet. — Ziffer holds that the primary manager is refponfible for the 
giving of the flock to the other, whether that other may have acted 
with regard to it or not ; (and there is an opinion recorded from Aboo 
Toof(^ to the fame effect;) becaufe it is lawful for a manager to give 
the flock by way of a depojit^ but not by way of Mozdribat\ and as, in 
the cafe in queflion, it was given by •w^y o( Mozdrlbai, the manager 
was therefore guilty of a trefpafs, and is confequently liable to refpon- 
fibility. — The argument of the two difciples is that the flock is here 
in reality given as a depofit ; and is only rendered Mozdribat by the 
a£lion of the fccondary manager; — “ therefore (fay they) there are 
“ two circumflances in this cafe, and we pay attention to both cir- 
“ cumflances, and determine, accordingly, that refponfibility takes 
“ place in cafe of the a£lion of the fccondary manager; but if he do 
“ not a£l, and the property be loft in his poffefTion without any 
“ tranfgreffion, refponfibility is not in that cafe incumbent.” — The 
reafoning of Haneefa is that the mere aft of giving, previous to the 
adlion, is a depofit, and after the aftion it is an entrufing, in the man- 
ner, of a.Bazdt’, and as both tliefe deeds are lawful to a manager, he 
is not confequently refponfible for either of them : — but, upon profit 
accruing,, the firft manager renders the fccondary one a lharer with 
him in the flock, and is therefore refponfible in the fame manner as 
if he had mixed the flock with the property of another, in which cafe 
he would have become refponfible in confequence of his having 
rendered that Other a fharcr in the flock ; and fo alfo in the cafe in 
queftion. All this 'proceeds oil a fuppofition of both' the Mozdribats 
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being valid: but it one or both of them be invalid, then the primary 
manager is not relponfiblc, though the fecondary manager fliould 
have aifbed with regard to the property; becaufc, in fuch cafe,^ the 
fecondarv’ manager is conlidered as a htrcliti^, entitled to an adequate 
hire, and not to any (hare in the profit. Mohammed, in the Mabjoot, 
oblcrvcs that, in cafe of the validity of the Mozdribat, the pritiiary 
manager becomes refponfible ; but he has not ftated the confequences 
with regard to fecondary manager. — Some have (aid that he ts not 
refponfible, according to and that he is fo, according to the 

two dii'ciples; proceeding on the different opinions which they have 
maintained with regard to the truftec of a truftce , — Uaneefa holding 
the principal and not the fecondary truflee to be refponfible; and the 
two difciples holding the proprietor to be at liberty to take the com- 
penfation from which ever he chufes ; and fo alfo in the cafe in quef- 
tion. — Others, again, have faid that the proprietor is at liberty, in the 
opinion of all our diidors, to take a compenlation cither from the 
principal or the fecondary manager; and this is the common opinion.— 
This is evidently the opinion of the two difciples, becaufe, according 
to them, a fecondary truftee is refponfible: — and it is alfo evidently 
agreeable to the opinion of Uaneefa ; becaufe the principal manager 
was guilty of a tranfgreflion, in giving the ftock to the fecondary ma' 
nager without the proprietor’s permiffion ; and the fecondary manager 
was alfo guilty of a tranfgreflion, in taking pofleflion of the property 
of another without his confent. — Refpedling the two cafes of a ma~ 
nager and a trufice, the difference between them, according to Ha- 
neefa, is that the fecondary truflee takes pofleflion of the depofit with 
a view to the benefit of the principal truftce, and is therefore not re- 
fponfiblc; — whereas the manager feizes the ftock with a 

view to his own profit ; on which account it is proper to make him 
refponfible. It is to be obferved that, upon the primary manager be- 
coming refponfible for the ftock, the contradl; of Mozdribat between 
him and the fecondary becomes valid ; and the profit is participated 
between them agreeably to their ftipulation ; becaufe the primary 
3 manager 
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manager becomes proprietor of the MozAribat ftock, in confequciicc of 
his refponfibility, from the time that he exceeded his authority, by 
making it over to another without the owner’s confent, whence it is 
the fame as if he had fo given his own property. — If the proprietor, 
on the other hand, Ihould require the indemnification of the fecondnry 
manager, then the fccondary muft revert for latisfmflion to the pn- 
mary manager, becaufe of their contraft of Mozaribat, as he a(fts on 
behalf of the primary manager; — in the fame manner as where a f>ro- 
prietor takes a compenfatiou from the truftee of an ufurper, in which 
cafe the truftee has recourfe to the ufurper ; and ft) likewife in the 
cafe in queftion : and alfo, bccaufe the principal manager deceived 
him in the body of the contrail:. And in this cafe alfo the contrail of 
Mozdribat between the primary and fecondary managers is valid, bc- 
caule refponlibility ultirnately falls upon the primary manager, and it 
is therefore the fame as if the proprietor had taken a compenfatiou 
from him firft : — but the profit, in this cafe, is fair and lawful to the 
fecondary^ and not to the manager; becaufe the lecondary is 

entitled to tlie profit on account of his management, in which there is 
no bafenefs ; but the principal is entitled to profit merely from his 
right of' property y which, being founded only on the payment of the 
compenfatiou, is not altogether free from bafenefs, fince a right of 
property merely conJiruSlive Is in one flxape cftabliftied, but in another 
lhape it is not eftabliflied. 

f 

If a perfon give property to another by y/Tsy of Mozdribat , on Oifeofa 
condition of half the profit, and with permiffion to him to give the 
property to another in the way of Mozdribat. and the manager, ac- 
cordingly, give the laid property to another by way of Mozdnbaty on nager, with 
condition of a third of the profit ; and the fccondary manager employ lo^i^concur. 
the faid ftock, and acquire profit upon it, in that calc, if the pro- 
prietor ftiould have laid to ,the firft manager, “ .Whatever advantage 
“ Gpo i^migfity may . grant tipon it is between you and me in an 
equd, degree,” thea stljalf of.thc whole profit is due to the pro- 
prietor. 
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prictor, one third to the fecondary manager, and one fixth to the pri- 
inary manager;— becaiirc the ad of the primary manager, in giving 
the ftock to the fecondary manager by way of Mozdribat, was law- 
ful, as he had the confent of the proprietor thereto ; but as the pro- 
prietor flipulated to himfclf one half of the whole profit, he is there- 
fore entitled to it, and the remaining half is all with which the ma- 
nager has any concern; and as he agreed to give a third of the whole 
to the feconArry manager, there will remain of courfe only one ftxtb 
of the whole to him. — One half of the profit is, in this inflance, fair 
and lawful to the two managers, although the primary manager has 
not employed himfelf, [with regard to the ftock,] becaufe the in- 
duftry of the fecondary manager is held to be that of \h.Q primary : — in 
the fame manner as where a perfbn hires another to make him a gar- 
ment for one dirm ; and the perfon io hired hires another to do the 
work for hafa dirm; in which cafe, although the principal hireling 
does no woi k, yet he is fairly and lawfully entitled to the profit of an 
half dirm, as the work of the fecondary is conlidercd as bis work. But 
if, in the cafe in queftion, the proprietor fhould have faid, “ What- 
“ ever advantage God Almighty gives to you, is between you and 
“ me in an equal degree then the fecondary manager is entitled to 
one third, and the remainder is divided in an equal degree between the 
proprietor and the principal manager ; — becaufe, in this inftance, the 
proprietor commits the difpolal of the property to the firft: manager, 
ftipulating for himfelf one half of the whole profit which may accrue 
from it; and as, by this ftatement, two thirds of the profit accrue, 
thofe two thirds are equally divided between the proprietor and the 
manager. — It is otherwife in the preceding cafe, becaufe there the pro- 
prietor had ftipulatcd for himfelf one half of the whole profit : hence 
there is an evident difference between the two cafes. • 

If the proprietor.. of the ftock fay to the manager, “ I give this 
“ ftock in order that whatever profit may refult to you therefrom be 
“ equally divided between us;” and, at the fame time, give him per- 

nuftion 
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iniffioii to have it managed by Mozdribat, and if, accordingly, tlic 
manager entrufl it to another manager with an agreement of h.-ilf the 
profit to him, in this cafe one half of the profit goes to the fccouiv r 
manager, and the other half is divided equally between the proprietor 
and the primary manager; bccaufe the primary manager h.is agreed to 
let the fecondary manager have one half of the whole profit, and the 
proprietor of the flock having rdready agreed to this, the iecondajy 
'^manager is entitled to one half accordingly ; and as the jvoprieto! 
cflablifhed for himfelf one half of the profit that might accrue to the 
primary manager, and one halj only of the whole accrues to him, (as 
the half which goes to the fecondary muft neceflarily be deduced,) 
it follows that this half is divided between them. 

Tf a proprietor give flock to any perfon by way of Mo%a~ 
rihat, upon condition , that, of whatever advantage may accrue 
thereon, one half fhall come to him, — or that, one half of the 
incrcafe, above the original amount, Ihall be divided equally between 
him and the manager, — and at the fame time permit the ma- 
nager to entrufl the flock lii the way of Mozdrtbat to another, 
and the manager accordingly give it to another in the way of 
Mozdrihat, with an agreement of one half of the profit to him, — 
in that cafe the proprietor is entitled to one half of the profit, 
and the fecondary manager to the other half, whilfl nothing what- 
ever is due to the primary manager; for the flockholder having 
conditioned for himfelf one half of the' property in an abfolute 
manner, one half therefore goes to him ; and as the principal ma- 
nager agreed to give one half (which is the fhare that would be due to 
himfelf) to the fecondary manager, the fame mufl therefore be given 
to him ; hence he himfelf Is entitled to nothing ; — in the fame manner 
as where a perfon hires another to make him a garmeiit for one dinn, 
and the perfon fo hired again hites another to do the work for one dirm 
alfo, — in which cafe the fecondary hireling would be entitled to the 
dirm, zviA nothing whatever would be due to the principal ; and fo alfo 
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in the cafe in queftion. — Bui: if the primary manager agree to give the 
fecondary one two thirds of the profit inftead of one half, then the pro- 
prietor is entitled to one half, and the fecondary to the other ; and the 
principal manager muft make good to the fecondary, from his own 
property, to the amount of one third of the profit, in order that a 
complete fhare of two thirds may be thus rendered to him; for here 
the prtmarv manager ftipulated to the fecondary a thing which was the 
right of the /i; o/>r;V/or; and hence, in refpeft to the proprietor, his ' 
agreement is of no effeft, fince, if fuch were the cafe, it mull neeef- 
farily follow that the condition he had himfclf eftablifhed was null ; — 
yet there is no illegality in referring the obligation of it to his own 
perfon, fince it relates to a fixed and certain ob]e£f, interwoven in a 
contrad which he was competent to make. Hence he becomes re- 
fponfible for the fafe delivery of two thirds to the fecondary, and con- 
fequently the difeharge of the fame is inegmbent upon him. Befides, 
he has deceived the fecondary in the body of the CGntr-a£t, which is a 
caufe of recourfe , — that is to fay, entitles the feconjdary to revert 
and have recourfe to the principal; — in the fame manner as where a 
perfon has been hired to make a garment for one dirm, ah<l again 
hires another to do the work for one dirm and an half,-;-in which 
cafe the fecondary hireling is entitled to an half dirm from the 
property of the principal hireling ; — and fo likewife in the prefent 
cafe. 


S E C T I O JST. 


The contraft 
may (lipulate 
a proporiion 
of the profit 
to the flavc of 
the proprie- 
tor. 


If a manager ftipulate to give one third of the profit to the pro*- 
prietor of the Rock, one third to the flave of the proprietor, (on con- 
dition of affiftanCe in the labour,), and the remaining third to himfelf, 
it is lawful, whether the flave be indebted or not ; becaufe the feizln 
of a flave is valid; (efpecially where he is a Mazoan, or pri- 
vileged 
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vikged Have ; and in the prefent cafe the Have is privileged, inafmuch 
as the condition of his working with the manager endows him with a 
privilege ; and agreeably to the rule of the fcizin of a (lave being 
valid, a mafter is not permitted to take from a truftee the depofit 
which may have been made by his Have, although the Have be not 
privileged ; and on the lame principle, allb, a mafter may fell any 
thing to his Have, provided he be privileged^) — and the feizin of 
the Have being valid, it follow? that the condition of his uniting 
in the management is not repugnant either to the delivery of the 
ftock*, or to the diftindtion between the Jlock and the manager: 
the condition is therefore approved "j-. (It is otherwife where 
it is made a condition that the proprietor of the ftock lhall himfclf 
work, becaufc that is preventive of a delivery J, and conlequently 
invalid, as has been already explained.) — The contraft of Mozdribat, 
therefore, being valid, one third of the profit goes to the manager, 
and two thirds to the proprietor of the ftock; becaufe the earnings of 
the Have are the property of the mafter, if he be not indebted ; and if 
he be indebted they are the property of the creditors. — ‘The dodlrine 
here laid down proceeds on a fuppofition that the majler, and not the 
Jlave, has concluded the contrafl of Mozdribat \ — for if a privi- But if a fla n 
leged Have enter into a contraft of Mozdribat with a ftranger, ftipu- clm- 

lating that his mafter lhall aft with the manager in the management 
of the ftock, the contraft is invalid, provided the Have be free from maiwit i 
debt ; becaufe in that cafe the Mozdribat ftock is the property of the 
mafter § ; and as it is ftapulated that, the mafter lhall unite in the 

* To the Have, for the purpofe of management. 

» 

t If a Have were incapable of making feizin, it would follow that a delivery of the Hock 
to the flave (for the purpofe of managing it) would, in fad, be a return of it to the pio- 
frietor^ his mafter, and confcquently the contrad would be rendered nugatory, 

X Since fuch delivery would be a rcturnof it to the proprietor, which would invalidate 
the contrad. 

^ Whereaii, if the privileged (lave were involved in debt, the ftock entfufted by him to 
the manager would (in common with his other property) be the right of his creditors, 

II h % management, 
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management, it is requifite that he make feizin of it for that purpofe; 
but the feizin of the proprietor is repugnant to a due delivery *. If, 
how.cvcr, the flave be infolvent, the contraft %valid, as in that cafe 
the mafter ftands in the fame relation as a ftranger, according to 
Haneefa^ 


CHAP. III. 

Of the Difmiflion of a Manager ; and of the Divifion of 

the Property. 


The eontraft If either the proprietor of the ftock or the manager Ihould die, the 
Ihe'deith^o'’/ coiitrafl becomes null ; becaufe a contrafl of Mozdribat (as has been 
cuher party, already explained) is in the nature of an appointment of agency ; and 
agency ceafes by the death either of the conftituent or of the agent ; 
and inheritance does not take place with regard to agency, as has 
been already demonftrated. 


or by the 
apoftacy and 
expatriation 
of the ma- 
nager. 


If the proprietor of the Rock become an apoftate, and be united to 
a foreign country+, the contraft of Moz&ribat becomes null; bccaufe 
his being united to a foreign country is equivalent to his deathy 
(whence it is that his property is then divided amongft his heirs.)— r 
If, on the other hand, he Ihould be united to a foreign countryj 
the tranfaiSions of his manager remain fufpended in their effebb \ — (that 


• Becaufe, as the property of the Jlavt is, in effeft, the property of his mafitr, it fol- 
lows that a delivery to the mafter would be nugatory. 

f By a fentcnce of the Kazee, (See Inftitutes^ Vol. II. p. 229.) 


IS 
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is to fay, if he again be'come a Muffulmarty they then take effeft :) but 
if he die in his apoftacy, they then become null, (according to Ha~ 
neefa,) becaufe his manager’s tranfaftion [with the flock] is the lame 
as his own tranfaftion, fince the manager afts on his own account', and 
as (according to Haneefd) the a£ls of an apoflate are fufpended in their 
ed'cdl *, fo, in the fame manner, the a£ts of his manager are fuf- 
pended. 



If the manager become an apoflate, yet the coAtraft flill continues if ilie ma- 
to exifl in its original flate, becaufe the actions of a perfon are fuf- tlzerwitiH'ut 
pended in their effedt, onlv on account of a fufpenfion of his right of 

^ ^ 1 o foreign cotin- 

property ; but the ;apoft^te in queftion has no right of property in the ^‘7’ 
Alozdni^at-dockj as that belongs folely to the proprietor of the flock ; tinucs^n 
and as th.c proprietor s right of property is not fufpended, the contraifl 
of courfe flill continues in force. 


If the proprietor of the flock difmifs the manager,, and he fhould All ails of 
not be acquainted with his difmiffion until after he had tranfafled by arc ™Hd7un- 
purchafe and fale, then thofe tranfa£tions are valid; becaufe he aflsas app’^^edof^ 
an agent on behalf of the proprietor; and the difmiffion of an agent, if hisdifiniffion. 
it be voluntary and intended, (that is to fay, not virtual, fuch as by 
death,') remains fufpended upon a knowledge of it; for difmiffion is a 
prohibition from action; and prohibitions, in injunflions refpefling 
any matter, do not operate. fjutil after knowledge of them, as in the 
cafe of the commands and prohibitions of the law. 


If the proprietor of the flock difmifs the manager, and he be ap- tjk- mana- 
prizsd thereof, be may neverthelefs fell fuch of the Mozdrihat flock 
as co'nfifls of chattels and. efFe£ls, becaufe his difmiffion from the 
agency is not preventive of a fale of articles of that kind, fince he has may liiilcon- 
a right to which cannqt be obtained otherwile than by a di- 


• See Vof. n. p, 253. 
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but if it have 
been already 
converted 
into money, 
he cannot 
tranfad with 

it; 

igdcfs this 
money be of 
a rpccles dif- 
ferent fiom 
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llocl-v, — in 

which cafe he 
may convert 
it into money 
of the fame 
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vifion; and this can be efFefted only by turning the fubjed of the 
ftock into fpecie. — From this neceffity, therefore, he is at liberty to 
ffcll fuch flock : but, after the fale, it is not lawful for him to make 
any purchafe whatever with the price he procures for thefe efFcds; 
becaufc there is no necejfuy for his fo doing, and the fale is admitted 
only from necejfily, as has been already explained. 

If the proprietor of a ftock, which had originally confifted of dinm 
or deemrs^ difmifs fhe manager at a time when it has been reduced to 
fpecie, and the manager be apprized thereof, in that cafe he is no 
longer entitled to.a(ft with regard to it, fince there exifts no further 
neceflity for his fo doing. — The author of the Heddya remarks that 
the law here proceeds on the fuppofition that the ftock has been con- 
verted into the very fame fpecie with the original ftock : but that, if it 
fliould have been converted into fpecie of a different denomination, (as 
if tlic ftock had originally confifted of deenars, and it be now con- 
verted into dirm, or vice verfaf) the manager is, by the benevolence 
of the law, allowed the liberty of felling it for the fame fpecie as the 
original ftock ; becaufe it is incumbent upon the manager to return a 
limilar to the original ftock, which is impradicable otherwife than 
by felling what he has on hand the fame fpecie aS the original 
.ftock ; and alfo, bccaufe, as the profit cannot be afeertained until the 
property on hand be converted into fomething of the very fame na- 
ture as the original ftock, the cafe becomes exa£lly the fame as if the 
property confifted of goods and effedls. — It is to be obferved that all 
the rules here laid down with refpe£l to the diftniffion of a manager are 
applicable .to the caf&of the death of the prqprietor of the ftock. — Thus, 
if the proprietor ftiovild die, the manager is entitled to fell the Mozdri- 
bat ftock, where it confifts of goods and effe£ls: — but he is n6t al- 
lowed afterwards to purchafe any thing whatever with the price fo ob- 
tained. If, on .the other hand, the ftock has been turned into dirms or 
deenaesy he is not entitled to aifl with refpeeft to it, provided the money 
into which it is converted correfpond with the fpecie of the -original 

ftock : 
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flock : but If it be different from the fpecie of the original (lock, 
he is at liberty to convert it, by I'ale, into the fame fpccic with the 
original.. 



If the proprietor and the manager diflblve the contradl, and the ].*; ■' 

^ ^ O , iolullO'-loi 1,1 ■ 

(lock (hould at that time confift of debts due from others, in this cafe, contudt, ihc 
where any profit has been acquired, the.magiftrate mufl: compel the oi dibt°, iiie 
manager to poflefs himfelf of thele debts; fince he is held to be cqui- be*con,^pci’icj 
valent to a Ijtre/inff, and his profit to be like /jtre. But if no i>rofit «> coUert 

, ' . , . . h , , . them, where 

have been acquired, it is not incumbent upon the manager to receive any profit has 
payment of thefe debts fince he is merely a voluntary agent, and no 
compulfion can be ufed for the fulfilment of a voluntary engagement', 

(as where a perlbn makes a grant to another without delivering the 
thing granted,, in which cafe the. donor cannot be compelled to make 
delivery of the grant.) The manager, however, is in this oafe to be 
inftru£led to appoint the proprietor agent in his' behalf for the receipt 
of thefe debts ; for as the rights of the contradl jqipertain to the con- 
tractor, it is- indifpenfably neceflary that he thus appoint the pro'- 
prietor his agent,, to prevent the lofsi, of his right. Mohammed, in 
the yama Sagheer, obferves that" “ the manager ought to be inftruCled 
“ to make a transfer of.his claiq| upon the debtors to the proprietor;’’ 
the meaning of which alfo is, that he fhould appoint the proprietor his 
agent for the receipt of the debt ; becaufe if fuch transfer were luffi- 
oient; . the proprietor mull: neceflaiily be injured in cafe of the debtors 
not acceding to the fame. . I«r-is.to< be obferved that this is the rule in 
sll cafes o£ agency. Thus, when an a^ent Jhr /ale (for inflance) is 
difmilTed, he muft be tolfi to appoint his conllituent agent for the 
receipt of the 4ebt, in the manner above mentioned. A broker, how- 
ever,, muft himfelf -be compelled to receive any debts that may be due, 
becaufe with brokers, the cuftom is to aCl for hire. 


Whatever may be 16ft or deftroyed, of the Mozdribat flock, muft 
be placed to the account of ilcse profit y and not of the original fiock, 

becaufe 


All lofs Upon 
the ftock is 
placed againft- 
the proht. 
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If the profit ‘ 
be divided 
previous to a 
teftoration of 
the capital, 
and any ac- 
cident after- 
ward'. befal 
the llociv, the 
managermull 
return the 
portion of 
profit he had 
received. 


The manager 
is not refpon- 
fible for de- 
ficit ncj. 


The profit 
received by 
the manager 
ii. noway im- 
plicated, vyiih 


MOZARIBAT. 

bccaufc the profit being a dependant, it is moft eligible to refer the lofs 
to it ; in the fame manner as a lofs in property fubjed to Zakdt is rcT 
ferred to what is exempt*, and not to the a£l:ual Nifdb, as the exempt 
property is a dependant of the Nijdb. 

If more than the profit be loft, the refponfibility does not fall on 
the manager, as he is merely a truftee. 

If the ftockholder and the manager divide the profit between 
them, and continue the contradl in exiftence as before, and the whole 
or part of the ftock be afterwards loft, the manager muft, in that 
cafe, return the profit to the proprietor, in order that he may appear 
to recover this capital ; becaufe a divifion of the profit previous to a re- 
ftoratioii of the capital ia not valid, fince'the profit cannot be afeer- 
taiued until the proprietor (hall have recovered his capital; for the ca- 
pital is the principal, and the profit the dependant ; and hence, when 
what remained in the hands of the manager is loft or deftroyed, as he 
is in this cafe fubjedl to no refponfibility, (it being only a truji with 
him,) it follows that what, he and the proprietor had before taken 
poflclfion of is capital^ and coftfequently that he is refponfible for the 
portion he had taken, and that the gprtion taken by the proprietor is 
alfo accounted as part of the capital. 

If, when the proprietor has received back the whole capital, any 
excefs remain, fuch excefs muft be divided between him and the 
manager, as being profit : but if there be a deficiency, no compenfe- 
tion is due from the manager, as he is only a trufiee. 

If the manager and the proprietor, having divided and taken the 
profit, and annulled "the contrail of Mozdribat, (hould again entftr 
into a new contraft of Mozdribat, and the ftock be afterwards loft, 

• Arab. See Vol. I. p. 120> 

4.' in 
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in this cafe the profit gained upon the firft Mo%drtbat is not to be rc- refpefttouiy 
turned to the proprietor, becaufe that Mozdribat was completed, and Tew^n^the 
the fecond Mozdribat z new contra£l \ — and the deftrudlion of the 
flock of the fecond Mozdribat cannot affect the jirji \ — in the fame 
manner as if the proprietor fhould haVe ^ven fome other property than 
that which was the fubjc£t of the former contrail to the manager ; 
in which cafe, if the (aid additional property fhould be lofl, it does 
not affeft the contraft ; and fb allb in the cafe in queflion. 


CHAP. IV. 

Of fuch Adis as may lawfully be performed by 

a Manager. 


It is lawful for a manager to fell the flock either for ready money, a man»ger 
or upon trufl; becaufe thefe are in the nature of tre^^ and, 
fuch, are included in an abfbiute contraft.— The period of trufl, for ready 
however, muft not be extended beyond what is cuftomary amongft uuft: 
merchants, (fuch, for inftance,' as a period of /r»yrarj;) becaufe he 
is only pematted to z& aocordbg to the common pradice and cuftom 
of meix^nts ; whence it is that he may lawfully purebafe a quadruped 
for conveyance; but he can only a ^at\ for fuch is the cuflom 
amongfl merchants. 

According to the Rawdyet Majhhoor, a manager is at liberty to 
give the, privilege of trading to a Have whom he may have purchafed 
with the flock, fince this is in the nature of tre^, 

VoL. III. I i 
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or entru'ft a If a manager fliould fell part of the ftock for ready money, and af- 
m'agcmem tcrwards admit of a fufpenfion in the payment, it is lawful, according 
“fit: to all our doftors : — according to Haneefa and Mohammed, becaufe, as 

an agent is permitted to grant a fufpenfion of payment, a ma~ 
or (having nager, as having a fliarc m the profit, is entitled to do fo a 
ready money) fortlori\ (thc manager, however, is not refponfiblc, becaufe, as 
fufpcK^of ^ power of difl'olving the fale, and afterwards felling the thing 

payment: the deferring of payment is accordingly lawful: contrary 

to an agent, as he is refponfiblc to his conftituent for the price of w,hat 
he fells, becaufe he is not at liberty to difl'olve a fale and fell the ar- 
ticle over again upon truft:) — and according to Aboo Toojaf, becaufe 
a manager may, if he pleafe, annul the fale, and fell the article 
over again: contrary to an agent, who has no power of diflblving 
a fale. 


If a manager fhould fell fomething to Zeyd upon truft, and Zeyd, 
pufchaferw with the confent of the manager, fliould transfer the payment of the 
payraentupon pricc upoii Omar, this is lawful, whether Owar be nV/!> or poor, becaufe 
another per- transfer of debts is cuftomary amongft merchants. — It is otherwilb 
where a guardian affents to fuch a trahsfer with refpeft to the property 
of his orphan- ward, as he cannot lawfully accept, in his ward’s behalf) 
of a transfer upon a perfon that is poor ; becaufe the intereft of the 
orphan is what muft be confulted, (whence the power of a guardian 
is reftrifted to what may conduce to the interejl ward;) and as 
' the acceptance of a transfer upon a perfon that is poor> is. deftruftive of 

the orphan’s intereft, it is therefore illegal.. 


The a6>s of 
a manager 
are — fuch as 
he is em- 
powered to 
perform by 
the contract; 


The afts of a Mozdrib, or manager, are of three kinds. I. Such 
as he is competent to perform in virtue of the abfolute contradl: of 
Mo%drtbat ; including all deeds partaking of the nature of Mozdrihat, 
or of its dependences; fuch, for example, as agency for pur chafe or, 
■ faiei 
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fak^ bccaufe of tlic neccffity for thofe afts; and alfo pawn, as this 
is in the nature of a difcharge or fatisfaftion ; and likewife dcpo/it, hire, 
entrufting in the manner of Bazdt, and alfo travelling with the flock, 
as before mentioned. — II. Such deeds as he is not competent to per- 
form in virtue of the abfolute contrail, but in virtue of a general 
power granted him by the proprietor, to ail agreeably to his own 
judgment and diferetion ; including all fuch deeds as may have a pro- 
bable connexion with a contrail of Mozdribat ; and which are accord- 
ingly held to be conneiled with it, when there exifls any argument 
for their being fo ; — fuch as the giving of the flock to another in the 
.way cither of Mozdribat ^ or of partnerfhip, or the mixing of it with the 
manager’s own property, or with that of another ; — to which ails a 
manager is not competent, merely in virtue of the abfolute contrail, 
except where fomething argues a connexion between the adl and the 
contraB ; becaufe it is prefumed that the proprietor of the flock in- 
tends that the manager alone fhould be his partner, and not any other 
perfon ; and thefe ails are not in the nature of trc^c, (as traffic docs 
not depend upon fuch ails,) and confequently are not comprehended 
in the abfolute contrail ; yet, as they are all inflruments of an increafe 
of profit, and are therefore admiffible in a contrail of Mozdribat, they 
are accordingly included in the con,trail, where any argument exifls of 
their fo being; and the power granted to the manager by the pro- 
prietor “ to ail according to his own diferetion,’ clearly argues thus 
much. — III. Such deeds as the manager is not competent to perform, 
either in virtue of the abfblute contrail, or from the diferetionary 
power granted him by the proprietor, being neither in the luture of 
traffic, nor having any probable connexion with the contrail, but 
fuch as he may perform in cafe of an exprefs power from the pro- 
prietor of the flock. Thefe are termed Ifiiddnit * ; fuch as' where a 
manager purchafes fomething in exchange (ot dirms and deenars, after 
having laid out the whole capital in. the purchafe of goods and effeils, 

* Anglic^. — Dtftrtng to borrow. — In its common acceptation, it fignifies contratiing 
diit, on behalf either of one’s felf or of another. 

I i 2 in 


or in virtue 
of .*1 general 
dud dil’cie- 
tlonary power 
veiled in liim 
by the pru- 
piictor i 


or fuch as he 
is not em- 
powered to 
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cither way. 
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in which cafe the tranfaftion relates entirely to the manager, and he 
is entitled to all the profit as well as fubjeft to the lofs or debts that 
may refult from it: or, where a manager lays out, in purchafing, 
goods, more than the amount of the capital, in which cafe what is- 
tantamount to the flock is confidered as belonging to the Mozaribat'^ 
and the profit, lofs, or debts refulting from the cxcefs, relate 'folely 
to the manager: or, where the flock confifts of dirms iuxAdeenars., and 
the manager purchafes fomething in exchange for articles of weight, 
meafurement of capacity, or of tale ; for,' in that cafe, as the ma- 
nager makes the purchafe with fomething clfe than the flock, it i& 
confidered as an IJiiddnit, and operates entirely with refpeft to the 
manager ; that is to fay, the profit, lofs, and debts arifing from it, 
relate entirely to him, and not' to the proprietor of the flock; the 
reafon of which is, that IJiiddnit is a tranfa'flion with refpeft to other 
property than the capital ; and as the agency is confined to the capital,. 
the manager is of courfe not competent to fuch tranfaiStion. — -More 
over, the property, in this cafe* exCepds the amount of that which 
was the fubjefl of the contrail) to which the proprietor has not af- 
lented; and although, in fuchexcefoof property, there be advantage, 
yet it is not free from the rifk of lofs, and of its producing debts. — If, 
however, the flockholder give his affe'nt to the IJlidiinit, then the 
thing which the manager may have purchafed is participated between 
hina and the flockholder, in the manner of a Shlrkat Wadjoof}, or 
partnerfhip upon perfonal credit*, which fignifies, where two perfons 
are partners without either flock or labour, and purchafe fomething: 
upon credit, to be paid for at a future period, and fell it again. Of the 
third fpecies of ads in Mogidrihat is alfo the taking of Sifatja, which 
is a fpecips of Ifiiddnit, and the giving of Sifatja^ which refembles a 
loan. — Sifatja means the delivery of property to another by way 
loan, and not by way tXjruJi, in order that that; other may deliver it 
to feme friend of his ; and the objed of it is to avoid the dbutigers ^ 

• See Vol.II. p. 324. 

road. 
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road. — In the f&me manner alfo emancipation, either in exchange 
for property, or without property in exchange, and contrads of Ki- 
tdbat, are of the third fpecies of adts in Mozdribat, as not being in the 
mturc oi traffic : — and the fame of loans ^ charities, which 

are mere gratuitous a£ts.. 

It is not permitted to a manager, according to Haneefa and Alo- 
hammed, to join in marriage male and female (laves which are of the 
(lock of the contraA. — It is recorded as an opinion of Aboo Toofaf, 
that he may contraft in marriage a female but not a ;««/<? Have, be- 
caufe the bellowing of a female (lave in marriage is in the nature of 
acquifition, (ince her doiver is obtained from it, and her maintenance 
annulled. — The argument of Hanefa and Mohammed is,- that the be- 
ftowing of a female (lave in marriage is not in the nature of traffic, 
and a contrad of MozdribafmchxAts only agency in fuch things as re- 
late to traffic, whence this is the fame as the making a (lave Mokdtib, 
or the emancipating him in exchange fbr property ; for in both thefe 
cafes there is an acquifition of property; but as neither of them relates 
to traffic, they are not included in a contraft of Mozdribat ; and fo 
alfo in the cafe in queftion. 

Ip the manager deliver any part of the Mozdribat' dock to the pro- 
prietor,. as a Bazdt, and he make purchale and fale with it, it con- 
tinues to belong to the Mbzdribat' fiock, in the fame manner as before. 
Ziffer fays that the Moadribdt is annulled; becaufe the proprietor, in 
• this inftance,, afts with what is his own, and he is incapable of being 
the manager’s agent in work, which he performs w'ith his own pro- 
perty: the proprietor, therefore, on this occa(ion, may be faid to 
have taken back fo much of the Mozdribat (lock ; whence it is that a 
contraft of Mozdtibat is not valid where the laTOhr of the proprietor is 
ftipulatdd foir'at the time of making the contradl. — The argument of 
our doftOrs is, that after the Mozdribat ftock has been duly delivered 
to the’ manager, and taken pdfleffion of by him, and the manager has 

thus 
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thus acquired a right of traufaaing with it, the proprietor is fully 
capable of aaing as an agent on behalf of the manager, in tranfaaing 
with the ftock ; and as making it over in the way of Bazdt amounts 
to a commillion of agency, it follows diat (in this view) the pro- 
prietor cannot be confidered merely as receiving back his ftock. It is 
otherwifc where the proprietor’s uniting in the management is made a 
condition of the contraa, originally, as this is repugnant to the de- 
livery of the flock to him for the purpofe of management, and allb to 
his taking pofleflion of it. It is alfo otherwife where the manager 
makes over the ftock to the proprietor in the way of Mozdribat, 
which is not lawful; becaufe a contract of Mozdribat is a contrad of 
partnerlhip in the profit derived from the ftock of the proprietor and 
the labour of the manager; and, in the cafe in queftion, none of 
the ftock appertains to the manager ; whence, if this were allowed, 
it would follow that both the ftock and the labour proceed from one 
party ; and this defeats the ufe of the contrafl:. 

Objection. — Making it over as Bazdt allb defeats the iife of a 
contraft of Bazdt, as a contract of Bazdt fignifies the ftock being 
found by me party, and the labour by another ; and if, in the cafe in 
queftion, this were admitted, it would follow that both the Jiock and 
the labour proceed from one party; 

Reply.— B aza/ fignifies limply, agency; and as a manager is en- 
dowed with a power of tranfaflion, it follows that his delivering the 
ftock, as Bazdt, is acommiffion of agency, proceeding from him, in 
regard to a thing concerning which he is empowered. 

— It is to be obferved that, the fecondary Mozdribat not being valid, 
the proprietor’s management with the property ftill remains fubjeft to 
the orders of the manager ; and hence the *pHmary Mozdribat is not 
annulled. 

No part of. If the manager tranlafl his bufinefs in his own city, ' his main- 
the mana- tcnancc does not fall upon the ftock. If, however, he travel with it, 

gcr s cxpcncc ^ ^ ^ > * 

to be dc- his provilions and clothing are to be furnifhed out of the ftock and 

die 
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the fame, alfo, of his conveyance, (that is to fay, it is alfo lawful fnved unitfi 
for him to purchafc or hire a quadruped to carry him from place to 
place, at the cxpence of the flock,) for this reafon, that a fublillence 
is due to him on account of his confinement, in the fame manner as 
the fubfiflence of a KdzeCy who, as being in a flate of confinement, in 
the exercife of his public duties, is entitled to a rccompence from the 
public treafury, — or like a wife,, who is entitled to fubfiflence from 
her hufband, becaufe of her being in his cuflody : — for the manager, 
fo long as he remains in his own city, refides there merely as it is his 
home, and not on account of the Moziiribat in particular : but upon 
his travelling he becomes confined on behalf of the Mozdribat, and is 
therefore entitled to fubfiflence out of the Mozdribat flock. — It is 
other wife with an hireling, who is not entitled to any fubfiflence al- 
though he travel, becaufe he is already entitled to a compenfation, 
namely, his wages, which are certain, and for which, if he were fub- 
fifled out of the flock entrufled to his management, there would be 
no abfolute neceffity : — whereas a manager, on the contrary, is not 
entitled to any thing but his fhare of the profit; but profit is uncer- 
tain; (in other words, it is poffible that a profit may be gained ; and 
it is alfo poffible that no profit may be gained;) if, therefore, the ma- 
nager were obliged to furnifh his own maintenance, he might be a 
lojgr , — It is otherwife, alfo, in a cafe of invalid Mozdribat, becaufe 
the manager, in fuch a cafe, is entitled to wages: and it is likewifo 
different from a cafe of Bazdif fince a perfon who undertakes the ma- 
nagement of a Bazdt gives his labour gratuitoufly, and is tiiercforc ifot 
entitled to a fubfiflence. — It is to be obferved that if, on- the manager’s 
return into his own city, there remain any viftuals or clothing in his 
hands, he muff return them into the Mozdribat Aock, fince his right 
to thofe articles no fofi,jger remains,, becaufe of his return into his- 
own city. 

ly a i^anager go forth from his place, of refidence to a diflance to a diflance 
fhort of what c^ntetutes ^ Journey f his maintenance does not fall upon 
i the 
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the Rock; for, where he goes only to fuch a diflance as that, if he 
fet off in the morning, he may by the evening return and pafs the 
night at home with his family, he is as any other merchant of the 
place. — If, however, he go to Rich a diftance as not to be able to re- 
turn home the fame evening, his maintenance is due from the Rock, 
iince he is abfent upon the bufinefs of the Mo%dribat. — Nif 'kcL, or fub- 
fiftence, fignifies fuch things as are expended in the fupply of our 
daily wants, fuch as meat, drink, and clothing ; and among thefe 
things, alfo, is the hire of a waftierman, and other fervants, and the 
maintenance of a quadruped for riding ; and oil for anointing, where 
that is commonly ufed, as in Mecca. — It behoves the manager not to 
expend any of thole articles of fubfiRence in a degree beyond what is 
cuftomary ; infomuch that, if he exceed in his cxpences what is cuf- 
toraary among merchants, he is rcfponfible for the excefs. Medicine 
ufed by a manager, however, muft be furnilhed at his own coft, ac- 
cording to the Zdhdr Rawdyet, It is recorded from Hemeefdy that 
medicine is included in the -fubfiRence; becaufe this is taken for the 
prefervation of health ; and as it is kjftpofltble that he Ihould engage in 
commercial tranfaftions unlefs; he be in health, it confequentljr par- 
takes of the nature of fubfiRence.— The reafon for what is faid in the 
Zdhir Raiudyet upon tlfis point is,, that the necelTity of fubjijienee is 
known and certain. Medicine, on the contrary, is neceffary orily in 
cafe of fupervenieiit ficknefs; aad as ficknefs fometimes occurs, and 
IbmetimcsjJocs not occur, it follows that medicine is ho partof n»un- 
tenahee; and hence it is that, although a wife’s maintenance muliiw 
furnilhed by her hulband, yet Ihe finds hcrfelf in medicine at her own 
expcnce. ' . 

Whek a profit is gained, the proprietor* firR takes the whole ca- 
pital Jlocky and then„,thc remainder is divided between both the p^rti^ 
according to flipulailon : — the fubfiRence of the manager, thcrcl^e, 
IS taken from the frejity and not from thec<7///«/,‘!'aIt|iQugh the ma- 
nager Ihould have expended out of the capital fbs hu fu^jfiRcncc. ' 
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If the manager fell goods and effed:s in the way of traffic, he 
muft charge the expence attending thefe goods and efFeds (fuch as por- 
terage and brokerage') to the account of the capital flock : — but he is 
not to charge the capital with w'hat he expends upon hitnfelf for fub- 
fiflence ; for this reafon, that it is the cuflom of merchants to charge 
the formr to the account of their capital, but not the latter ; and 
alfo, becaufe the former enhances the value of the goods, but not the 
latter. 

If a manager have in his hands one thoufand dinns, and lay them 
all out in the purchafe of cloth, and expend one hundred dirms of his 
own property in bleaching and porterage, and the proprietor of the flock 
had defired him to ad according to his own dii'eretion, — in this cafe 
the manager is accounted to have aded voluntarily, becaufe as he 
hereby fubjeds the proprietor of the flock to a debt, it follows that 
the, proprietor’s inflrudion to him to ad according to his own difere- 
tioni does hot include a'tranfadion of this nature, as was formerly 
exfdahied.‘-rlf, on the other hand, the manager, in the cafe in quef- 
tion, expend one hundred dirms oi his own in dying the cloth red, he 
is a partner in the excefs occafioned by the dyin'g, becaufe the colour 
is ^ fnbflantial property exifling in the cloth : hence, when the cloth 
is ; fold, the manager receives his^are in refped to the colour ; and 
al'lo his proportion, of the cloth* as urtdyed, according .to«the contrad 
ct Mozdribat : contrary to the cafe of bleaching and porterage, as that 
does not occafion any ad^tibnal fubftantial property to,exift in the 
cloth ; — whence it is that if an ufurper bleach cloth which he has 
feized, .without the confent of the owner, and the value be enhanced 
by the bleaching, yet thb proprietor is at liberty to take back the cloth 
.wjiijjjioift making him apy compenfation }»«-wh^to, if the nfurper dye 
tlmt' cloth or owner is .not ail^jSberty to take it back 

without in^n|; a^^phtpen^ation, , but ha& it at his option dther to take 
ihe clotli, allmymg^he ufllrpcr the diference occafioned in the value 
by dying,— or to take an indemnification for the value of the cloth as 

Voi^m. ' Kk ' it 
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it ilood ^ the time of dying, and fufFer it to remain with the ufurper. 
It is to be obfervcd that, on the manager becoming a partner in the 
cloth in confcquence of the dying, he is not refponfible for any thing, 
becaufe the proprietor’s direction to him, “ to a£t according to his 
“ own diferetion,” comprehends a liberty to the manager to mix 
his own property with the Mozdribat ftock; as was before men- 
tioned. 


SECTION. 


If a manager, having one thonfand Srms in his hands, tinder an 
agreement of half the profit^ porchafe linen (for inftanoe) to the 
amount of one thoufand dirmsy and lell’the fame for two thouland 
dirmsy and again purchafe a flave for two thoufand, — and Ihould not 
pay the price of either article, (that is, of the eiothy or of the 
until fuch time as thefe two thou&nd dirm periih in his hands, in this 
cafe the proprietor of the ftock muft make fatisfaflion to the amount 
of fifteen hundred £rmi\ and the manager to (he amount of five 
hundred ; and fourth of the flave appertains to the managw, and 
three fourtM^ to the Mondribat ftock. ——The compiler of the 
rehaarks that what is here faid is the necefFary refnlt of the calc ; for 
the whale of the price is incumbent upon the manager, (fince v&r is the 
contrafting party in the purchafe ;) but yet he is entitled to call upon 
the propriettw of the ftock for fifteen hundred dtrms'y the proprietor, ^ 
therefore, is refponfible for fifteen hundred, (at the end of the tranfac- 
tion, not at the of it,) for this rrafon, that when the Jlfawf- 

fibat ftock * was converted into calh, a profit appeared upon it,' rX 
^hieh five hundred ddrm go to the manager; conlequeiitly, upbii'his 


♦ Namely, the linen. 
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purchafing the Have for two thouland, 'he purchales one fourth of the 
Have ou his own account, and three fourths on account of the Mozdri~ 
bat., (according to the divifion of the two thoufind;) and upon the 
two thoufand perifhiug, the price of the (lave is due from him, as it 
is he who made the h<irgain for him; but he is entitled to call upon 
the proprietor for thret fourths of the price, becaufc he atSs as his 
agent in the purchafo thereof. The manager’s foare, which is one 
fourth., is detached from the Mozdribat ftock, for that is fecured ; 
(that is to fay, it is incumbent upon the manager to give one fourth 
of the price to the fellers [of the Have and cloth] after the deftrudfion 
of the foch',') but the Mozdribat ftock is a truji\ and a property fe- 
cured is inconfiftcnt with a property in tru/i: it is therefore indiipen- 
fable that the manager’s (hare be fo detached; — and three fourths of 
the flave continue in the Mozdribat ftock, for in that there is nothing 
inconfiftent with Mozdribat '. — confoquently the capital then becomes 
ixvo thoufand five hundred, becaufe the proprietor of the ftock has given 
to the manager, in theory/ ihftance, one thouland and fifteen 

hundred in the fecond inftance,~The flave, however, cannot be fold, 
fo as to make any profit of him, for lefs than two thoufand, becaufe 
he has been bought for txvo tlsoufand . — With refpetft to what is above 
faid, that “ the fourth of the flave is detached, and the other three 
“ fourths, continue in the Mozdribat ftock,” — the ufe of this appears 
where the manager f<?lls the flave (fuppofe) for four thoufand dirms,—^ 
for in this cafe the capital, which is two thoufand five hundred dirms, 
muft be dedudied from th*t proportion wlftch appertains to thie Mozd- 
ribat, which is three thoufand <i>»tf,*--and confequeiitly a profit of 
five hundred remains to be (hared between the parties. 

Ip the manager be poflefied of ot^e thoif^d dirm, and the pro- 
prietor of the ftock purchafo a flave for five hs^red ^rm, and fell him 
to the manager in return for the capital ftock, (namely, one thoufand 
he [the manager] is confi^;^ as f^Jiiig him [the flave] by a 
" K k a Mordbihat 
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Mordhlhat fale, at the rate-of five hundred dmm*\ for fuch fale is law- 
ful, becaufe of the difference of views in it,— fince the view of the 
proprietor of the ftock ' is to obtain one thouland dinnsy at the. fame 
time fee u ling the continuance of Mo%dribat Qontraft; and the 
view of the manager is to obtain pofl'eflion <j|^hc flave,— Tlie f4e, 
thei-cfore, is lawful, . that the ends of both pities may be anfwcred, 
although it be a fale of property belonging to the party for property 
belonging to the party. — There is, however, in this fale, a fetnblance 
of illcg ility ; fmee the have does not, in fa^t, pafs out of the pro- 
pel ty of the proprietor of the, ftock ; and a femblance is conneded with 
a raality in any matter, concerning which caution is requifite.— Now 
caution is requifite in z^Moedbihat fale, fince the points on which it 
turns are confidence y and a caution againft the femblance of deceit : and 
accordingly, in, the MorSf/ja/ fde, regard is had to the loweji price, 
which is five hundred dirm^ 

or by the jp ^ manager, poflefled of ^ock, to, the amount of one thoufand 

the employer. dinfiSy purcllafe a flavc for t^ofe.thouflltid,- and' him to his em- 
ployer for twelve hundred, he is conA<^credas felling him, by a Mo- 
rSibat fdcy for eleven hundred,; fiacc the ,?ofltrad in queftion 
isconfidcired, with refped^o one half of the profit, (which is the 
proprietor’s (hare) as non-cxiRcnt as was formerly explained ift- 
treating of Mprdb'that Tales. - 

Cafeofaflave fp a manager hc poflefled of one thouland dirmsy under acoiidition 
fhTmaMge^r! of half the profit, and with thefc thouland purchafe a illaVe Valued at 
thoufand, and the Have accidentally flay a perfixi, three fourths 
• of the atonement reft upon the proprietbr of the ftock, and oire fburth 
upon the manager ;— bo|aufe, as the atonement is an expence attend- 
ant upon the right of puifierty , the proportions of it aitc> coafii|omdy. 



♦ Sefe fafesof^^. 
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according to the proportions of right of property. Now the property 
is here held between the parties in four lots, three of which 
to the proprietor of the ftock, and one to the manager; bccaull*, iipoa 
the capital being refolved into one fpecific article, the profit (namely, 
one thoufand dirms) becomes evident ; and that is between the t\'. o 
in equal lharcs ; and one thoufand (the original capital) appertains to 
the proprietor pf the ftock, as the value of the Have is two thoufand. 
Upon each party paying l^is proportion of the atonement, the flave 
becomes excluded from the Mozdribat ftock-: — the manager’s fhare in 
him ; becaufe, in the prefent inftailce, *his refponfibility with refpeft 
to that (hare operates upon him, and hence that (hare is no longer as 
a depojit with him; and Mozdribat ftock is a depofit, as was formerly 
explained: — and the proprietor’s (hare, becaufe, upon the magiftrate 
decreeing the atonement to be divided between both, the flave alio 
becomes divided between them ; and a contrail of Mozdribat is dil- 
folved by a participation in the ftock. — It is otherwife in the cafe ex- 
emplified in the beginning of this feiftion, (where two thoufand dir ms 
perilh in the manager’s hands,) for there the three fourths wliich 
form the (hare of the proprietor of -the ftock do not become excluded 
from the Mozdribat contra<ft.— The difference between that cafe and 
the cafe now under confideration, exifts in J^iree (hapes. I. In the 
former cafe the refponfibility of traj^ only is incumbent ; and refpon- 
fibility of traffic is not repugnant to Mozdribat, fince Mozdribat itlelf 
is a branch of traffic; — whereas, in the cafe in queftion, refponfibility 
for offence is incunibent ; and <«el{x>nfibility for oSence is not a branch 
of traffic. — II. In the former ca(c, the whole price is incumbent upon 
the manager although he have a right to revert upon the proprietor 
of the ftodc ; — in that inftance, therefore, there is no neceflity for 
divifion.— III. The flave, in the^ inftance of oS^ce, efcapes, as it 
were, from, the .property of both parties, in cow^uence of his of- 
fence, and their paying an atonement for him is, as it were, a pur- 
chafe of him S ftovo^Hcf therefore, Bb'.ioager appertains to the Mo- 
zdribat 
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adribat ftock, but is held between the parties in four lots, performing 
I'ervice to the manager one day, and to the ftock-proprietor three days, 
alternately : — contrary to the former cafe. 


Tlie manager 
bargaining 
for an article^ 
and then 
loling the 
liock, mud 
have rccourfe 
to hi'; em- 
ployer for 
anotherftock, 
to enable him 
to fulfil his 
engagement. 


Ik a manager be pofleffed of a thoufand dirmSt and therewith pur- 
chafe a flave, but negleft paying the price to the feller, and the thou- 
land dirms perilh in his hands, the proprietor of the ftock muft, in 
this cafe, make over another thoufand to the manager, and the Mo- 
ziiribat ftock is then t\yo thoufand dirms. — The reafon of this is, that 
as the ftock is merely a depofit with the manager, he therefore cannot 
be confldcred as having duly received the price in virtue of his feizin 
[of the one thoufand dirms ^ fince a receipt in virtue of feizin is not 
eftablifhed' unlefs it involve rcfponfibility. — Now as a due receipt of 
the price, by the manager, is not eftablifhed, it follows that he is 
entitled, even repeatedly y to take the price from the ftock-proprietor; 
that is to fay, if he take the price from the proprietor, and it be again 
loft in his hand, he may ag'aiij ,|f^ke^^hc price from him ; and fo on, 
repeatedly, until the feller’s demand be fatisfied;— and the whole of 
what the proprietor thus makes over to the manager becomes ftock. — 
It is other wife in the cafe of an agent commiffioned to purchafe a 
fpecific flave for one thoufand fpecific dirmsy — where the conftituent 
delivers the price to the agent before purchafe, and they are loft 
in his hands after the purchafe ; for in this cafe the agent cannot take 
the price from his conftituent more than once, fince it is poffible 
to confider him as having already made a due receipt of the price 
from his conftituent ; for agency is not repugnant to refponfibility, 
but is rather involved with it ; — as where, for inftance, an 
ufurpep is commiflipned by the proprietor to fell the thing he has 
ufurped. — It is toj^ obferved that, in the cafe of agenby, as here 
adduced, the agerit reverts to his conftituent only once, — If, how- 
ever, the agent were firft to make the ' purchafe, and tbett to re- 
ceive the price from his conftituent, he cannot afterwards revert 

to' 
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to him at all; beca\ife» as the agent becomes endowed with a right to 
call upon his eonftitvsent on the inftant of the purchafe, it follows 
that his feisfin of the price, after that was due, is a complete receipt 
on his part : — he is therefore confidered as having duly received the 
price, in virtue of his feizin of it after the p^chafe : — on the con- 
trary, ’what the conftituent makes over to the agent before the pur- 
chafe'is merely a depofit in his hands; and after the purchafe it ftill 
remains a depofit with him, llnce, in this inflance, no caufe of re- 
fponfibility appears even efter the purchafe. — The agent, therefore, 
in this cafe, is not confidered as having duly received the price ; and , 
cpnfequently, upon that being loft in his hands, he may take it again 
from the purchafer but if, again, it be loft in his hands, he cannot 
again reveft upon the purchafer, fince here a due receipt has been 
eftablifhed, as before explained. 


CHAP, v: 

Of Difputes between the Proprietor of the Stock, and 

tHe Manager. 


If die manager have twomonfand dirms in his^hands, and fay to the jn difputM 
ftock-proprietor, ** you entrufted me with Mu thoufand, and one 
“ thoufand has accrued as profit,” and the proprietor reply, “ I en- profit upon 
tciifted jmu wich‘l'W0thouftind,”-^h« afibtion of the manager is to 
5 be 
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fcrtionof the be Credited. — Hanecfa was at firfl: of opinion that the aflertion of the 

be credited: proprietor fliould bc regarded ; and fuch is the do£trinc of Ziffer\ be- 

caufe the manager here appears as a plaintiff, claiming a partnerlhip 
ill. the profit, — and the proprietor as a defendant, denying his claim; 
and the aflertion of the defendant is to be credited. — Haneefuy how- 
ever, afterwards retracted this opinion, and admitted that the aflertion 
of the manager muft be credited ; becaufe the difpute here turns upon 
the amount received ; and concerning that the aflertion of the re- 
ceiver muft be credited, whether he be merely a truftee, or otherwife, 
potes con- liuce he beft knows what he has received. — If the parties difpute, not 
concerning the amount of the ftock, but alfo concerning the 
'h.itof proportion of the profit; — the, manager affirming it to be between 
them in equal fliares, and the proprietor aflerting it to bc in three 
lots, two for himfelf and one for the manager, the aflertion of the 
proprietor is to be credited; becaufe the manager here claims profit in 
virtue of a condition, which condition operates to the prejudice of the 
proprietor: his aflertion, therefore, is to be credited. — But if either 
of the two produce evidence, his declaration muft be admitted, as 
evidence is politive proof. 

/• 

If a perfon, having one thoufand dirms in his hand, fay “ fuch 
“ a perfon entrufted me with thefe in the way of Mozdribaiy under 
‘‘ a condition of half the profit,”— and the perfon alluded to fay 
“ I gave him the one thoufand dirms as Bazdi,'* the declaration 
of the proprietor is to be credited; becaufe the manager is plain- 
tiff in this inftance, fince he either claims from the proprietor 
a rccompcnce for his fervice, or alleges a condition to his 'pre- 
^ judice, or a partnerfhip in the profit,— all of which the proprietor 
denies. 

If a perfon, having in his hands one thoufand dirms^ the pro- 
perty of another, aflert that “ thofe thoufand had been lent to 

“ him 
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“ him by that other,” and the other affert that “ he entruftcd him 
with them in the manner of Bazdf, defojit^ or Mozaribat,” the af- 
fcrtionof the proprietor is to be credited on the one hand, or evidence 
adduced by the perfon in queftion on the other; — becaufe he afferts his 
having obtained pofleflion of the finn in diiputf, by a loan ; which the 
proprietor denies. 

If the proprietor of the flock adv^ance an allegation, againfl the 
manager, of refttidion to one mode of traffic, affirming, for inftance, 
that “ he had direfled him to trade in cloth, and in no other article,” 
— the afl'ertioa of the manager, upon oath, mufl be credited, — 
for, as univerfality is the original thing in a contract of Mozdrihat, 
and reflridion cannot be impoied in it but by particular ftipulation, it 
follows that the aflertion of the party who refls upon the original thing 
mufl be credited. It is otherwife in agency, for in that rejiridion is 
the original thing. 

If the proprietor allege a reflriiflion to one particular mode of 
traffic, and the manager allege a reflriftion to another particular 
mode, the aflertion of the proprietor mufl be credited ; for here 
both parties agree in the contrad being reftrided, and the proprietor’s 
admiflion, in this particular, is pleaded againfl him. — His aflertion, 
therefore, is to be credited on the one hand ; or evidence adduced by 
the manager, oi^ the othet; — for the manager ftands in need of evi- 
dence to difprove his refponfibility ; but the proprietor does not ftand 

in need of evidence. 

* 

If the proprietor allege' a reftridion in point of time, and pro- 
duce evidence thereto, and the manager alle^ a reftridion to an- 
other time, and produce evidence thercto,--4rftc proprietor, on his 
part, aflerting that he entrufted him [the manager] with one 
thqufand in the manner of Mttzdribat, for the purpofe of 

“ purchaflng wheat in the month of Ramzdn,'' — (producing evi- 
Vox-illL , LI deiKe 
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dcnce in fupport of his allegation,) — and the manager, that he 
“ [the proprietor] gave him one thoufand dlrms for the purpofe of 
purchafing wheat in the month of Shawal^^ (producing evidence 
in fupport of his allegation,) — the evidence which tends to prove 
.the latefl date muft be preferred;^ becaufe the condition laji ftipulatod 
annuls the condition frji ftipulated, 
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BOOK XXVIII. 

Of WIDDA, or DEPOSITS. 

W IDDA, in the language of the law, fignifies a perfon em- 
powering another to keep his property. — The proprietor of 
the thing is filled Modee., or the dfpojitor ; — the perfon fo empowered 
the Moddy or trujiee ; — and the property fo left with another, for the 
purpofe of keeping it, is filled IViddeeyaty becaufe IVidda literally 
means to leaver and the thing in qucflion is left with the Model 
pr truftee. 


Definition of 
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A DEPOSIT remains in the hands of the^erfon who receives charge 
of it, as a trull, — that is to lay, he is not anfwerable for it. If, there- 
lorc, a dcpoiit be loll or dellroved in the truflee’s hands, without any 
tranfgrellion on his part, he is not in that cafe rcfjxinffble for it ; be- 
caufc the prophet has laid “ an honejl trujlce is- not refponjlble \ — and 
alii), becaufe there is a necchity, amongfl: mankind, for depofits; and 
this ncccliity could not be anfwered in cafe of making truflecs refpon- 
liblc, as no one would then accept the trull. 


A TRUSTEE may either keep the depofit himfelf, or commit it 
for that purjxjfe to fome one of his family, fuch as his wife, his fon, 
his mother, or his father ; becaufe it is evident that a trullee does not 
engage to keep the property of another with more care than he does 
his own; and he fometimes keeps his own himfelf, and fometimes. 
commits it to one of his family. Befides, there exills an abfolute ne- 
ccHity for committing the trull to his fiimily, fince it is neither pol- 
fible for him to remain always in the houfe, nor, when he" goes out,, 
to carry the depofit with him. — For all thofe reafons, therefore, the 
confent of the proprietor is underllood to extend to the trullee’s com- 
mitting the depofit to the care of his.famlly. — But if the trullee, Ihould, 
commit the depofit to the chai’ge of any other than a member of his 
fimily, (as if he were either to hire fome perfon out of his fiimily, for 
the purpofe qf keeping it, — or to give it in depofit to fome one out of 
his family,) he is then rcfponfible, in as much as there is a difference 
between the care of different people, and it was his ovtn care,, aod 
not that of another, to which the proprietor alfented.. Befides, a 
thing does not involve its fimilar ; and hence a trullee is not em- 
powered to conllitute another the trullee of the fame thing ; in the 
fame manner as an agent is not permitted to conllitute another agent. 
(By the term family, in this place, is to be underllood all fuch as live 
with the trullee. Or whofe rhaintenance is incumbent upon him, or 
his upon them, as a vuife or adult fan.') 


If 
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' If a truftee lodge the d#firofit in a place of ’cuftody ^ belonging to 
another, he becomes rcfponfible for it ; becaufe the lodging it in an- 
otjoer^ place of cuftody is, in efFcfl, depoiiting* it with that other. — 
It is otherwife, however, if he hire the faid place ; for in that inftancc 
his lodging it there is confidered in the fame light with his keeping it 
himfelf, and therefore does not induce relponfibility* 

If the houfe of a truftee take fire, and he deliver the depofit to his 
neighbour, — or if, being in a boat on the point of finking, he throw 
the depofit into another boat, — and it in either cafe be loll, he is not 
refponfible, fince he a£ted only for the prefervation of it, and confe- 
quently according to the confent of the proprietor. But the aflertion 
of the truftee,. in fuch cafes, is not to be credited unlefs fupported 
by witnefFes, fince, upon the eftablifliment of a canfe of relpon- 
fibility, he pleads the exiftence of a neceflity, which invalidates 
the refponfibility, and the cafe is therefore the fame as if he were 
to plead that the proprietor had empowered him to conlign the depofit 
to another.. 

If the proprietor of the depofit demand it from the truftee, and 
he negledl: delivering it to him, being at the fame time capable of fuch 
delivery, he becomes in that cafe refponfible for it, fince his neglefling 
or refufiiig to deliver it, under a capacity to do fo, is a tranfgrcf- 
fion.~Ther ground of this is, that the demand of the proprietor 
clearly indicates his. difleiit from the truftee’s retaining poflcfiioii 
any longer^ and is therefore* a difmifiion of him from the trufi. — . 
Hence the traftee is refponfible, becaufc of his retaining poflcflion after 
iuch diflent; 

If' the truftee mix the depofit with his own property, in fuch n 
manner that a. reparation becomes difficult, he muft in that cafe make 

• Arai- Makda meaning a cheft, or other place of fecurity. C See ///Vz. ) 
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an adequate compenflition, and the proprietor (according to Haneefa) 
has not the option of Iharing the mixed property, whether the mix- 
ture be of a homogeneous nature, (fuch as milk with milk, wheat with 
wheat, or white dirms with white dirms,^ or of a heterogeneous na- 
ture, (fuch as oil of t'efam^ with oil of olives, or wheat with barley.) 
The two dii'ciplcs allege that where the mixture is of homogeneous 
articles not of a liquid nature, (fuch as white dirms with white dirmsy 
or iv/mrt with wheat,) the proprietor of the depofit has the option 
cither of becoming a Iharer with the truftee, or of taking a compen- 
fation for the value; becaufe although it be impoflible, in fuch a cafe, 
for tlie proprietor to receive his right with refpeft to appearance, ftill 
it is poflible for him to receive it with refpeft io reality, (that is, in 
ejf'eil,) by making a divifion, fincc, in all articles of weight, or mea- 
lurenicnt of capacity, .a delivery by divijion is equivalent to a delivery 
of the adtual article, according to all authorities. — Such, therefore, 
being the cafe, it appears that in the inftance in queftion, is 

a deftruition in one refpeft, but not a (ieftru£lion in another refpe£l ; 
and confcquently, that the proprietor of the article placed in depofit 
has the option either of taking a compenfation on the principle of the 
mixture being a defiruHion, or of becoming a Iharer (if he pleafe) on 
the principle of its not being a deftrudlion. — ^The argument of Haneefa 
is that mixture is in evety refpeft a deftruftion, becaufe of its being 
an action which occafions an impoliibility of returning the thing to the 
proprietor in its original fubflance. — In regard to what the two 
difciples advance, that “ it is poflible for the proprietor to receive his 
“ right with refped to reality, by means of a divifion,” it is anfwered 
that the proprietor cannot attain his aBual right by means of divifion. 
Befides, divifion has been inftituted from neceflity, merely as a mode 
of advantage in cafes of partnerlhip. Divifion, therefore, is merely 
an effedl of partnerlhip, and is incapable of being a caufe of it, for 
otherwife the principal would become fccondary, and the fecondary 
principal. — The refult of this difagreement is that if the proprietor 
tlaould exempt the truftee, where he makes the mixture, by laying 
' to 
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to him “ I exempt you from the compenfiition clue by you on ac- 
“ count of the mixture,” in that cafe, according to Haneefa, his 
right becomes entirely cancelled, fince (agreeably to his tenets) the 
proprietor’s right is. limited to the compenfationj which he cx- 
prcfsly foregoes ; — whereas, according to the two difcrples, the 
proprietor’s right of option to a compeufation ceafes in confecjuence of 
fuch exemption, andrefolves itfclf into a lharc in the mixed property; 
hecaufe although, by the exemption, his right of option be deftroyed, 
ftill his aQual. property is not deflroyed. — It is to be obfdrved that the 
mixture of one liquid with a different liquid (fuch as of oil of Sefami 
with oil of olives') deftroys the rightof the proprietor to a participation 
in the mixed property, and fixes and determines it to a compenfiition, 
according to all our doftors, as fuch a mixture is a deftrudtion with 
rcfpe£t both to appearance and reality, fince adivifion is in this inftance 
impradicable, hecaufe of the difference of fpecies. — Of the fame clafs, 
according to the RarjoAyet Saheeh, are all cafes of an admixture of dif- 
ferent articles, /jor liquids, where the feparation is difficult, as in the 
mixture oS wheat with barley. — In cafes where the feparation requires 
a procefs, or is attended with fome difficulty, (fuch as if dirms fhould 
be melted and incorporated with others,) the depofitor’s right to the 
fubftance ceafes, and he- is entitled to a compenfation, according to 
Haneefa,.AS before Hated. Jboo Toofqf that in this cafe the 

fmallcr is fubordinate ta.the greater, (for, according to his tenets, fic- 
periority muft be regarded,) and that, therefore, the perfon who pol- 
fefled the largeft lhare of the property becomes proprietor of the 
whole, and liable to compeiifate to the other for the value of his 
quantum. — Mohammed^ on the other hand, maintains that the pro- 
prietor of the depofit becomes a participator with the other in either 
cafe, becaufe, according. to. his tenets, fpecies cannot acquire a fu- 
periority over the. fame fpecies, as has be'en already explained in treat- 
ing of fofterage. . . 


If a depofit be mixed with th^roperty of the truHee, not by 
any a£t of the latter, but by accidehijr (as if a bag containing the de- fionfd byac- 

pofit*- 
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proprietor pofit, and another containing property of the'truftee, fliould both be 
becomes a coiitciits miiigPd togcthcr,) in that cafe the tniftec 

pr^pojtionate ’ • i \ \ r 

ii i.rr ill the becomes a iharcr in the property with the depofitor, and is not re- 
Mhoic. fponfible for a compenlation, fince he did not commit any ad in- 

ducing rcfponhbility. — They thers;fore become partners in the whole, 
according to all our dodors. 

If thetrurtec If a tiuftee expend part of the depofit, and then produce a fimilar 
parn"at'Aip- expended, and mix it with the remaining part, in fuch 

ply the ddi- manner that a feparatioa is difficult, he is, in that cafe, refponfible 

cicncv* t)y * ^ 

mixtuir.from for tlic zvhole of the depofit; becaufe the part expended is a debt due 
pan !'hi ir hy him, which he cannot otherwile difeharge than in the prelence of 
the o\vncr. — When, therefore, he mixes his own property with the 
remainder of the depofit, he in fad delfroys that remainder; as was 
before explained. 

In cifcs of If a truftee tranfgrefs with refped to the depofit, by converting 
H'kh^efpca to his own ufe, (as if, being a quadruped, he fhould ride upon it, 
tothcciopoiit, — Qp bcinsr a gown, he fliould wear it, — or, being a flave, he fhould 

the trullcc IS •• • rn ' 

refponfible fo ulc his ferviccs,) — OF by committing it to the care of a ftranger, and 
tranfgrVinL aftc rw aids ' refrain from the ufe of it, or receive it back from the 
coniiniies, ftraiigcr, his refponfibility thereupon ceafes. Shafei maintains that 
he dees not become exempted from refponfibility ; becaufe the contrad 
of depofit ceafes and determines immediately on the exiftence of 
refponfibility, fince refponjibility and depofit are irreconcileable : — 
the truftee, therefore, in fuch cafe, cannot be exempted until he 
make adual reftitution to the proprietor. The argument of our doc- 
tors is, that the order of the depofitor to preferve the property con- 
tinued to operate, as it was abfolute, and not reftrided to any parti- 
iCular time ; it being underftood, in this cafe, that the proprietor had 
generally defired him to preferve the property, without reftriding 
fuch defire to any particular time. — As, therefore, the order is ftill in 
force, it follows that the truftee, after abftaining from the tranf- 
grcliion, becomes again truftee,t|becaufe the objed of the contrad was 

prefervation 
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prefervation. — The contraft, moreover, was fufpended in Ir^ 
merely from the necellity of eftablifliing a breach of it ; when, there- 
fore, the breach is removed, the contract becomes revis ed in its ef- 
fc£l: ; in the fame manner as where a perfon hires another to guard 
his property for a month, and the pcrlba lb hired remits his guard for 
part of the month, in which cafe he is entitled to wages in proportion 
to the number of days he did watcli. — In anfwer to Sha/ci'i ailertion, 
that “ the truftee cannot be exempted from relponfibility until he 
“ make aflual reftitutioa to the proprietor,” it is to be obferved that, 
as the original order Hill continues* in force, and the truftee ceafes 
from his tranfgreflion, a recovery of the depolit is obtained into the 
pofleffion of the truftee, w'ho is the fubftitute or confidant of the pro- 
prietor; and as this recovery is equivalent to a reftitution of it to the 
proprietor himfelf, he [the truftee] is confequently not rcfponlible for 
it on the ground of deftruiftion. 


If the proprietor of the depofit demand it of the truftee, and the 
truftee deny the depofit, and it be afterwards loft, the truftee is in that 
cafe rcfponfible ; becaufe, as the depofitor, in making the demand, dif- 
miftes the truftee from his charge, it follows that the truftee, in re- 
taining the depofit after fuch demand, is an ufurper, and is confe- 
quently refponlible.— If, allb, after the denial, the truftee fliould ac- 
knowledge the deppfit, ftill he does not thereby become exempted 
from relponfibility, becaufe the contrail had been previoufly done 
away, in as much as the demand of reftitution by the depofitor was a 
diflblut-ion on hisjpart, aaid th*e denial of the depofit was a diftblution on 
the part of the truftee ; in the fame manner as the denial of agency by 
the agent, or of fale either by the buyer of feller, is a diftblution on 
their part. — Now when a diftblution takes place on both fides, the 
contrail to which it relates is done away, and cannot afterwards be 
revived, unlefs by a new formation, which does not appear in the 
cafe in queftion. — In this cafe, therefore, a recovery into the pof- 
feflionof the proprie(;or’s fubftitute (?ftnnot be underftopd. — It is other- 
VoL. HI. Mm wife 
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wife where the truftec deviates from his inftru£l:ionsi by tranfgreffing 
upon the property, and afterwards ceafes from fuch deviation, and 
conforms to his orders, for in this cafe a recovery appears into the 
the poflcrtioa of the proprietor’s fubftitqte, ,as was before ex- 
plained. 

If the truftec deny the depofit to fome ofier than the proprietor,^ 
he is not refponfible, according to Toofaf, (contrary to the 

opinion of Ziffer^ becaufe denial to any other than the proprietor may 
be for the fake of prefervation. The truftee, moreover, is not com- 
petent to his own difmiffion, unlefs in the prefence of the depofitor, 
or unlefs the depofitor claim his property from him. The order for 
keeping the property, therefore, ftill continues in force : — contrary to 
where the denial is made to the depofitor. 

A TRUSTEE is at liberty, according to Hane^a, to carry the de- 
.pofit with him when he travels, although carriage and other expences 
be thereby incurred.—Thc two difciplcs maintain that this is not per- 
mitted to him wlrere carriage or other expence is incurred. Sbe^e'iy 
on the other hand, maintains that it is not allowable in either cafe, 
becaufe he confiders an order to keep the article in the common ac- 
ceptation of keepings namely, keeping in cities ; in the fame manner 
as where a perfon hires another for the prefervation of his goods for a 
ftated time, in which cafe the perfon hired is not at liberty to travel 
with the goods, — or, if he fhould do fo, becomes refponfible for them. 
The argument oiHaneefa is, that the proprietor’s commiffion for pre- 
fervation is abfolute and unconfined ; and that a plain is a place of pre- 
fervation, provided the road be fecured; on which principle it is per- 
mitted to a father or guardian to travel with the property of their ward. 
The reafoning of the two dilciples is that, in cafe of travelling, 
where carriage for the depofit is neceflary, the expence of it muft fall 
on the depofitor; and as it is probable he may not afient totals, hi» 
commiffion for keeping the article muft, m fuch a cafe, be ctmfidered 
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as limited to a city.— The anfwer to this is that the circumftance of 
the expencc of removal falling upon the proprietor is of no moment, 
as it may be a oonfequence of an attention to the prefervation of his 
property, and the fulfilment of his commiffion.— Th® anfwer to Sbafei 
is that although all articles chiefly abound in cities^ ftill the keeping or 
prefervhtg of them is not particularly confined to citiest but extends 
alike to cities and to plains ; fince the inhabitants of plains mull necef- 
farily k^p their property in plains.— Bcfides, a removal of the depofit 
may fometimes be a defiraWe objedt to the proprietor ; as where it is 
made from a city in danger to one in fecurity ; or to the particular 
city in which the proprietor dwells.— Now as the keeping of an article 
is not, in its oommoti acceptation, limited to cities, it follows that a 
commiffion for keeping is not limited to any particular city. It is 
otherwife in a cafe of hire for keeping, as hire is a contrail of ex- 
change, which requires a delivery of the fubjeit of the contrail 
(namely, keeping or guarebing") in the place where the contrail is ex- 
ecuted.— It is to be observed that this cafe proceeds on a fuppofition of 
the contra^ being ablblute, the road which the truftee travels fafe, 
and the journey neceflary ; for, if the road be dangerous, or the Jour- 
ney not necefl&ry, the truftee is rcfponfible, according to all our doc- 
tors. — If, alfo, the journey be not neceflary, and the truftee travel 
with all his family, he is not relponfible: but if, the journey not 
being neceflary, he ihould leave his family behind, he becomes rc- 
rponfiMe, as in that cafe it was his duty to have left the depofit with 
his family. 

If the proprietor exprefsly prohibit the truftee from carrying the 
depofit out of the city, and he neverthclefs carry it out, he becomes 
in that cafe refpoflfible for it, as the reftriftion fo impofed is a valitl 
one, fiace keeping the article in a city is raoft eligible. 

If Iwo men depofit fbmething jointly with another, and one of 
them afterwards appear, and demand his (hare of the depofit, the truf- 
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tee muft not give if, unlefs in the prefence of the other <Jepofitor, ac- 
cording to Haneefa. ThI two difciplcs maintain that the truftcc muft 
deliver the claimant his (hare;— and the fame is alfo faid in Kadoorees 
compendium. In the Jama Sagheer it is faid that if three men depofit 
one thoiifiind dirms with a particular perfon, and two of them after- 
wards difappear, the third is not entitled to take his lhare, according 
to Haneefa: but according to the two difciples he is entitled to take it. 
(It is to be obl'ei ved that this difference of opinion relates folely to ar- 
ticles of weight, or mcafurement of capacity.) The argument of 
the two diibiples is that the depofitor claims his Own ftvate only, and 
is therefore entitled to receive it, where it is attainable, in the fame 
manner as a copartner in a debt. The argument of Haneefa is that 
the perfon prefent, in claiming his own (hare, neceffarily claims half 
of the abfentee’s, fmee he claims a feparate and determinate portion, 
whereas his right is indefinite. Now where a right is mixed inde- 
finitely with another, it is to be rendered feparate and determinate 
only by meatis of divifion ; but the truftee has no power to make a 
divifion; and accordingly, if he were to- give the prefent claimant his 
(hare, it is not accounted a divifion by any of our do«Slors. — It is other- 
wile in a cafe of a participated debt, becaufc, in that inftance, the 
prefent creditor claims from the debtor a delivery of his right, which 
may be made without a divifion, (ince debt is difeharged by means of 
(imilars. — With refped to what is advanced by the two 'difciples that 
“ the depofitor is entitled to receive his (hare where it is attainable,’* 
it may be anfwcred, that it does not from thence follow that the 
truftee is liable to any compuljion on that head : — in the fame manner 
as where, for inftance, a perfon depofits one thoufand dirms with an- 
other, who is indebted in one thoufand dirms to a third perfon ; in 
which cafe, although it be lawful for the creditor to take his due 
wherever it be attainable, ftill it is not lawful for the truftee to pay him 
with the faid depofit. 


If 
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If a peribn depofit, with tvvo men, an article capable of divifion, 
ii is not lawful for either of thefe truftees to fommit fuch article en- 
tirely to the other, but they muft divide it, and retain each an half ; 
whereas, if the article were incapable of divifion, either might lawfully 
keep it entirely with the confent of the other. — This is the do<ftriac 
of Haneefa ; and fuch alfo is the law, according to him, in a cafe of 
two pawnees, to whom a thing incapable of a divifion is jointly 
pledged ; for in that cafe either of them, with the confent of the other, 
may retain foie pofleffion of it ; — and fo likewife, in the cafe of two 
agents empowered to buy any thing, and entrufted jointly with the 
purchafe-money ; for in that cafe, alfo, one of the parties may retain 
the whole of the money with the confent of the other.— -The two 
difciples allege that it is lawful for one of the parties to take entire 
charge, with the confent of the other, in either cafe; for as the pro- 
prietor has manifefted his confidence in the integrity of both, it is 
therefore lawful for either to deliver the depofit to the other without 
being refponfible, in the fame manner as where the depofit is incapable 
of divifion.— ;-The argument of Haneefa is, that the proprietor has 
given his approbation to the charge being united in /wo, but not to its 
being vefted entirely in one",, becaufe the a£l of keeping, where it re^ 
lates to a divifible article, applies only to a part of the article, not to 
the whole , — The delivery, therefore, of the whole by either party to 
the other is without the proprietor’s confent; and the party who 
makes fuch delivery is accordingly refponfible. — But the receiver is 
not refponfible, fince (according to his, tenets) '.the truflceof a truftee 
is not fubjeft to refponfibility,^ It' is otherwife where the depofit is 
incapable of divifion; for where an article of that nature is depofited 
with two perfons, it is jmpoffible for them jointly to be concerned in 
the care of it every hour of the day and night, unlefs by turns; and 
the approbation of the proprietor, with refpeft to the . whole, is 
therefore of neceflity conftrued, to extend to either of them in par- 
ticular. 
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the proprietor of a depofit lay <0 the driver 

“ not the depofit to*youf wife>” -attd he iteviCrthdiefe deliver it 
to his wife, he becomes in thatcafe refponfible.— It is recorded, in the 
Jiuna Sagheer, that if the pro{M-ietor prohibit the truftde from deliver- 
ing the depofit to any one of his family, and he neverthekfr deKvui- it 
to one of his family from any unavoidaMe neceffity, he is not made 
reijjonfible by having lo delivered it;— as if, for inftsmee, the depofit 
be an animal, and the proJ>rietor prohibit the truftee from giving 
charge of it to his Have or as if, being of the deicription of things 
ufually committed tothe care of women, he ihould prohibit him from 
delivering it to any of his wives. The compiler of the Hed^a re- 
marks, that as the former of thefe ri^rts is ablblote, and that quoted 
from the yttma Sagheer reftri^ted, the firft ought alfo to be underfrood 
as reftridted ; for this reafim, that it is impoffible to mahage the Con- 
.fervation wkh an obfervanceof the condition, which is therefore nu- 
gatory.— Biit if the ttuftee iftmuld ndt from tmeeffity,— as if, having 
two wives, or two flaves, the prO}HiSSot Ihould prohibit the delivery 
to one particular wife, or to <»ie particular flave, and the truftee ne- 
ve'rthelefs commit the d^ofit to the particular wife 6r flave To pro- 
hilMted, — he becomes rrfponfiHe, fm<» the Coqdkidn in' this cafe is 
ufcfvd-, as feme of the ftmily tnay not be truftworthy ; and, as the-epn- 
fcrvationof the depofit is not incompatible wkh the obfervance of the 
jcondkioa, it is therefore valid. 

> 

If the prbprietor fay to the truftee, ** Keep the d^xkk in this 
** kpartmcnt of this Serai,** and he keep it in difether apartment of 
the feme in that cafe he is not refpoiiffible. for it; becaufe the 
' condition was ttfelefs, in as much 4s there is ho dillFcfence with refpefr 
to keeping in ^ffferent afartifi«ita.of thfe feme 0f, <«! 

contrary, he were to keep it in a difftMatk &■/•«/’, he 
becaufe, as a difference of Sh-aw oCcailoWs a diffeience in thekecf^g:,, 
condition is therefore of ufe, and the reftridlion is confequcntly 
valid.) — If, however, there be an evident difference between two dlf- 
6 ' ferent 
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ferent apartmeiits of the fame Serai^ (as if, the Serai being extenfive, 
the apartment prohibited ihould be full of holes, and crevices,) the con- 
dition fo made is valid, and the truftce becomes refponfible in cafe of 
preferving it in that apartment. * 

If a perfon depofit fomething with another, and that other again 
depofit it 'with a third perfon, and it be loft in this perfon’s hands, in 
that cafe the proprietor of the depofit, according to Haneefa^ muft 
take a compenfation from the firft truftee, not from the fccond. The 
two difciples allege that the proprietor is at liberty to take the com- 
penlation either from the firft or fecond truftee ; and that, in cafe he 
ftiould take it from the firft, he [the firft] is not empowered to take 
an indemnification from the fecond ; but that, in cafe of his taking it 
from the fecond, the fecond is then entitled to take an indemnification 
from the firft.-^The rcafoning of the two difciples is that the fecond 
truftee has received the depofit from the hands of a perfon who has 
himfelfbecome refponfible’*, and is therefore refponfible; — in thfe fame 
manner as the truftee of an ufurper; — that is to fey, if an ufurper de- 
pofit with any perfon the goods he has uforped, and they be loft in 
the truftce’s hands, the proprietor is at liberty to take a compenfation 
either from the ufurper or the truftee ; and fo alfo in the cafe in quef- 
tio|^-^Thi ground of this is, that the proprietor of the depofit not 
hai^g given his approbation to the Jecond depofit^ the firft truftee was 
guifty of a tranfgreffion ; and the fecond truftee was alfo‘ guilty of a 
trailfgreftion in having received it without the cemfent of the pro- 
prietor. — ^ThjC proprietor, ftieMbn^ has the option of taking a com- 
penfation from citto.-'^lf, however, he take the compenfation from 
the tiuftet^ he [the firft truftee] % not in that cafe entitled to 
indemiufy the fcec^ upon paying the com- 

penfti^y eenftitoito the fecond a legal 

truftee; -for tito de^ on 

* ^Ih 

the 
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the contrary, the proprietor take the cotnpc»4tipn 4dm the 
truftee, he [the Iccond] is in that calfe leatitfed !fa> aiv‘ indemnification 
from the firft ; becaufe^ as not behig a Ic^Uruftee, he muft be Cem- 
fidered merely as an agent* for confervation on behalf of the or%inal. 
truftee; and as fuch he is entitled to an indemnification for whatever 
. lofles he may fuftain, conneded with the agency.r-The reaibning. of 
Haneefa is, that the fecond truftee received the aijicle from the haiids 
of a trupe^ and not of a reffonfible perfon; becaufe the firft truftee 
does not become refponfible until the thing be feparated fropi the 
Iccond truftee; fince fa long as it is in exiftence w«h hi^n, the wifdom 
andjudgixtct^.of the firft ;traftce are confidcred to be, were . ex- 
t^ntjjind at. hand, .with regard to it, -The. proprietor, moreover, is' 
luppoled apnting to;any of ^eping.jhis property which may 
be agfq^blf , to the tf^fto^V,4^dgmpu^ ; as that ftill continues to 
be e^^cftcd, ft follovvf that^Q traplgreftjon jyhatever has as yet taken 
But, .upon the, article bei^gJoft; by, the. fcoJnd t^^ the 
firft truftee is held to .abaqdQh tfth cMrge he^had jundgrtaken, arid is 
therefore refponfible.— The oft, the other hand, con', 

tinues m ,his original pr«dkameni j th|it i$, ftis fej^in is a feizin of 
truft m..t.hc rwd, in^the^me man^ ft.iya^^^t thc and 

yBc IS not found jti, ally. therefore is oftt rerponfiWe 

4*5 5b® wind blowsagown 

near tp «n|;^p^yfon, ;apd ft, ft jftterwa^s deftroye'd, in which cafe that 
per^n rcfponifibt|c^ . “ 


„^J.i two perfiMs- fhould lcpafat«)^,,ftlaft»i n 
poftenion of a tftird, eachraftii|tinj 
him, and the , pofteftbr deny 
tft that effefty. the thoufi^lld(4i^*]||9F ’lyui 

t]^een thetwoclainwntai. Mdy4ife^ 
taepn fm t^c tboufiip4*inpire^;;;B 
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^fendant, wtbj ort'his part, is required to make 4 feparate dcpofitiou 
with refpeftjto each, as the right of each is di|lin£t. TheXaW, in 
adminifteriag the oaths, may lawfully begin'^^ith eitheri fmee it is 
impoflible to adminifter both at the fame time, and neither has ground 
of preference over the other.— If, however^ a contention Ihould take 
place between the claimants on this point, the die muft be throwp in 
order td/atisfy them, and to remove any fufplcion of partiality on the 
part of the Kdzee . — If he then take an oath in denial of the claim of 
one, let another oath be adminiftered to him in denial of the fecond’s 
claim', .and if he thus make oath, denying the claims of both, nothing 
is due from him, for want of proof.— If he fhould refuie.tp takethe 
fecond oath, a decree muft be palled in favour of the lecond cbinvint, 
lince the proof is eftabliftied. — If, on the contrary, he- refufe 'lo^tike 
the oath, a decree muft not be pafl^ in favour of the firft ^kim^ 
ant, but an oath muft be tendered to him with regard to the clai'^ of 
the fecond. — It were otherwife if, at the time of refuiing, he v^eic to ’ 
, make an acknowledgment in favour of the firft ; for in that cafe a de- 
cree would immediately pafs ; fmee acknowledgment is proof and a 
caufe of property in itfelf ; whereas a refufal to take an oath is peithcr 
proof, nor a caufe of property, unlefs in conjunftion with the decree 
of the Kdzee. It is therefore lawful for the Kdzee, in inch a cafe, to 
fufpend his decree until he (hall have tendered' the fecond oath, that he 
jSiay be apprized of the full ejftent to«which hi^dcctee-is to go: — and 
if the defendant refule to take the fecond oatn alio, tlie Kdzee muft 
then pafs a decree equa,Uy in favour of both ; becaufe neither party 
.. dias a fuperiority'tSV'er the>other in point of prpof; and no regard 
Whatever is paid to priority ^efu^l [to Iwcar,] fmee the two rc- 
i^fufals dp «ot cbnftitute proif^l^pately, but together and at one 
period,’ at tbf j^rtod the decr<» of Kdzee ', — and as, if 

Ix>th had adduced eivideqpeji no fuperiority would have been given to 
either on the gm^d of priority, M alfo in the prefent 

inftance.— ^The defendant muft alfo give a cdinJ>enfati(Hi ^ another 
Vot;lIJ.’: ■'.‘niivi-’-' 'H-t- VN-Ji’' thouland 
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thoiifind dinm to the claimants, fince in paying them tiic one thbu- 
fand which was prelcnf he only pays each half bis due. — Siip- 
pofing that the Kazee, in confequence of a refufal to take the 
firft>,,bath, fliould immediately pafs a decree in favour of the firft 
claimant, without waiting to tender an oath with re1pe£t to the 
claim of the other, in this cafe Lidm Alee Tezidee^ in his com- 
mentary upon the "Jama Sagheer^ lays that an oath muft' be tendered 
with regard to the fecond ; — and if the defendant refufe to take it» 
a decree mu ft then be palled jointly, in favour of both claimants, 
in an equal degree becaufe the decree in favour of the claimant 
was not deftru£tlve of the right of the fecond, fince the precedence, 
in the adminiftration of the oath, was determined either by the 
will of the Kdzee, or the chance of the die; and neither of thefe 
have power to deftroy the fecond’s right. — Khnjdf has fubftituted a. 
fhve in this cafe ; that is, inftead' of one thoufand dtrms, he has^ 
fuppofed the difpute to relate to a Have ; and he maintains that the 
fentence ought to be executed in favour of the firft claimant, fince 
the matter is uncertain, in as much as feveral of the learned have 
given it as their opinion, that a decree Ihould be paffed in favour of 
the firft without waiting for the fecond, as a denial to take an oath 
is equivalent, implication, to an acknowledgment.— He, rnore- 
over, remarks, that the oath with refpeft ‘to the fecond claimant 
mull not be -adminiftered to this effcift, “ this flavc is not the Have' 
of fuch an one,’* bccaufe a refufal on the' part of the defendant 
to take fuch an oath is of no confequence, after the Have in queftiotv 
had been proved to be the property of another.-‘-^inie tenor of the 
oath, therefore, muft be “ there is nothing due from me to this 
“ man ; not this Have, nor the value of him,, (whifch is lb m.uch,y 
“ nor lefs that! the faid value.”' — ^He alfo obfefves, thJrt it is re- 
quifite this oath be ad'miniftered, according to Mohammed', but 
not according to Ahoo Tooft^ ; becaufe if a truftee Ihould make sWV 
acknowLeigment of the depofit in favour of a certain perfon, and. 

X the 
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the- thing acknowledged fliould by a decree of the Kazee be given fo- 
another, then,, according to Mhhammdy the acknowledger is re- 
fponlible, but not according to Jlboa Now the cafe in 

queftion is a braiich of this caie relative to the acknowledgnacnf of a 
depoht ; . and confequently the law in the.pno cafe is the fame as 
iii the other.— The cafe of acknowledgment here alluded to, is where 
a perfon firft acknowledges a particular flave to be the property 
of a particular perfon, and afterwards denies it, averring that anothci 
perfon had deputed the flave with him, and a decree is palled in 
favour of the firft acknowledgee, becaufe of the fecond acknow- 
ledgment being a retraftation of the firft ; — in which cale, if he 
fhould have given the flave to the firft without a decree of the 
Kazee, he is refpoiifible, in the opinion of all our dodlors ; or if' 
he Ihould have given the flave by the decree of the Kdzte, in that 
cafe allb, according to Mohammed, he is refponfiblc, becaufc he 
acknowledges his obligation to keep the flave on account of the 
fecond, and yet he deftroys the faid flave, (that is, fo far as relates 
to the claim of the fecond,) by means of his acknowledgment, 
and is confequently refponfiblc. — According to Aboo Toofaf he is not 
refponfiblc in this inftance, becaufe, as he holds, it is not the im- 
mediate aft of acknowledgment that deftroys the flave, fo far as re- 
lates fo the right of the other, but the giving of him to the other, 
which is the neceflary confequence of the order of the Kazee. Mo- 
hammed, on the other liand, mpintaius that it was he who, urged 
the K&%ee to pafs that decree ; whence he is refponfiblc. Now the 
reafon for alTimilating the cafe in queftion with this one is, that the 
acknowledgment in favour of the fecond claimant, after the firft 
had acquired a right to the thing, is ufeful to the fecond claimant, 
in as much at (in the opinion of Mohammed'), it induces a refpoa- 
libility in his favour. Hence, in this cafe, it is requifite, accord- 
ing to Mohammed, to adminifter an oath to the fecond claimant, 
notwithftanding the flave have been proved to be the right of the 

N n a ' firft. 
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firft, h^caufe the objcft from it is to obtain a refufal to take the oath, 
which is equivalent to an acknowledgment ; and an acknowledge- 
ment, even in that cafe, is ufeful, as it induces refponfibility. Ac- 
cording to Moo Toofaf, on the contrary, an oath is not to be ad- 
miniftered ; becaufe, in the fame manner as the defendant is not m a dff 
refponfiblc by an acknowledgment, fo neither is he by a refufal to 
fwcar, and hence the tendering of an oath is ufelefg. 
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BOOK XXIX. 


Of AREEA% or LOANS. 


A re EAT, according to our doftors, fignifies an inveftiture 
with the ufi qS thing without a return. — The perfon who 
fo grants the ufe is termed Moyeer^ or the lender \ the perfon receiving 
it, Moojlayir^ . or the borrower ; and the article of which the ufc is 
granted, Areeaty or the loan. — Koorokhee and Shafei define Areeat to 
lignify, Amply, 41 licence to ufc thB property of another y becaufe it is 
fettled by the word fignifying licence or pertnijfion. Befidcs, a 
Ipecification of the period is not a necefllary condition in a loan : but if 
a loan were an inveftiturcy it would not be valid without fuch fpecifi- 
cation, fince without a fpecification of the period the full extent of the 
ufe cannot be afeertaiued, and an inveftiture with any thing unafeer- 

tained 
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tained is invalid. A loan, moreover, is rendered null by a recall, 
whereas, if it were an mvejiitui'e with the life, it could not be reii- 
<lered null by a recall, in the lame manner as zkafe cannot be annulled 
by a recall. Further, the borrower is not entitled to hire the loan ; 
whereas, if it were an inveftiture, hemi^t let it out to hire, be«aule 
whofoever is himfclf proprietor of a thing may conftitute another pro- 
prietor of it. Our dodors, on the other hand, argue that the word 
Jlreeat indicates an invejiittire^ fince it is derived from Arceya, whicli 
ligiiifies a grant ; and that, accordingly, in forming the contrad the 
expreliion invejiiture is ufed. The ufe of a thing, moreover, is 
capable of being property,, in th^farnc^rnanijsiLa^tJhx,?^^^ thing 
itfcif ; and as inveftiture with the latter may take place either with or 
without a return, fo alfo with refpeft to the former. — With refped 
tp what Koorokhce urges concerning the term Ibahit, it may be re- 
plied that this term is not uncommonly ufed to exprefs invejiiture^ 
lince it is ufed in fettling contra£l»bf leafe, which are an inveftiture 
w ith refpe<ft to the ufe of the' thing hired. — With refpeft to his con- 
chifion, that “ if a loan were an invejiiture it would not be valid 
“ without a fpccification of its period, becaufe of uncertainty,” — it 
may be replied that uncertainty, in loans, is of no confequence, as it 
cannot be produtftive of ftrife, in as much as loans are not binding *, 
whence the uncertainty cannot be injurious. It is to be obferved that 
a recall operates in a loan, becaufe a recall is a prohibition with refpe5: 
to the enjoyment of the ufe, and after fuch prohibition the ufe, of 
confequence, cealcs to be the property of the borrower. The bor- 
rower, moreover, is not competent to let out to hire* the thing bor- 
rowed, fince that is attended w'ith an injury to the lender, as will bo 
hereafter explained. — It is alfo to be obferved that invejiiture is made 
in four dilferent Ihapes. I. By fale, which is an inveftiture with fub- 
ftance, for a return. — II. By gift, which is an inveftiture with fub- 
ftance, without a return.— III. By leafe or hire, which is an iiivcfti- 


• That is, may be retrained at picafure. 
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turc with the ufe of a thing for a return. — IV. By loari, which is an 
invcfliture with the ule of a thing without a return, as before ex- 
plained ; and which is lawful, as being a fpecies of kindnefs ; becaufc 
God has faid “ do kindness to each other and alfo, becaufc 
the prophet borrowed a I'uit of armour from Sijwan^ 
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A DEED of loan is rendered valid by the lender layinsr “ I un<kj- 
have lent you this, as there the purpole is exprcfsly mentioned ; grann-a. 
or, by his laying “ I have given you to eat of this earth,” becaufc 
fuch an expreffion is ufed to denote a loan metaphorically ; for as it is 
impofhble to eat of the earth itfelf, the meaning is tlierefore conftrued 
“ to eat of'the produce of it 


The lender is at liberty to- refume the loan whenever he plcafcs; Tiis 1 mier 
bccaufe the prophet has faid “ M6 onha is liable to be recalled, '‘and a ,kafpita'iur". 
“ loan muji be returned to the proprietor ; {Moonha is a fpecics of loan, 
where a perfon lends another a goat, a cow, or a Ihe-camcl, for 
inftance,) that he may ufe their milk ; — and alfo, becaufc the pro- 
duce, or ufe of the thing lent, becomes property, particle by particle, 
merely according as it is brought into being; hence, with refpefl to 
fuch part of the produce as is not yet brought into being, there is merely 
an invejiititre, but no feizin: retra£lation with refpect to fuch part is 
therefore valid. 


A LOAN is a truft- If,, therefore, it be lofl in the hands of the The borrower 
borrower, without any tranfgreflion on his part, he is not anfwerable fibiTfor'iiie 
for it, whether the lofs happen at^the period of his ufing it, or other- johi of it, un- 
wife. — Shafe'i maintains that he is rcfponfible for it in cafe the lofs gief-, refpeu- 
fhould take place at a time when he is not ufing it ; becaufe he has 
taken pofleffion of the propertyof another without a right in it ; and alfo, 
becaufe as the borrower is liable to the charges of removal, in cafe of 

* Some cafes are here omitted, as they turn entirely upon different modes of expreflion, 
in the original idiom. 

the 
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loans. 

the exiftcuce of the fubftance. To alfo he is atifwerable for the value, 
in cafe of its deftruaion, in the fame manner as an ufurper, the ar- 
ticle (laiKling in the fime predicament with merchandize detained 
with a view to purchafe.— With refped to the pennijjton of feizin, 
eftablilhcd on the borrower’s behalf, that was granted merely with a 
view to enable him^ enjoy the ufe; and hence, where the ufe ceafes 
it no longer operates in other words, where the loan is deftroyed 
dining his enjoyment of the ufe, he is not refponfible, becaufe of the 
cxiflcncc of the neceffity ; whereas, .if it be loft at a time when he is 
not ufing it, he is refponfible, becaufe of the non-exiftence of the ne- 
celfity at that time. The argument of our doftors is, that the term 
ylreeat does not indicate refponfibility ; for (according to their expo- 
lirion) it is an invefiUure with the ufe without a return, or (according 
to Shafei and Koorokhee) a permifton of the ufe ; and the feizin of it is 
not « tranfgreffion on the part of the borrower, fince it was made with 
the confent of the lender; ahd although that confent was merely with 
a view to enable the lender th ufe the article, ftill the borrower did 
not make the feizin with any other intention : he, therefore, is not 
guilty of any tranfgreflion ; and confequently is not relponlible. — In 
reply to what Shafei urges it may be obferved, that the expcnce at- 
tending a removal of the article is incumbent on the borrower, merely 
on account of the advantage he derives from it, in the fame manner 
as the maintenance of a loan is incumbent upon the borrower, on ac- 
count of the advantage he derives from it, and not on account of any 
dcfcift in his tenure. It is otherwile in the cafe of an ufurper ^ where 
the charges of removal arc due merely becaufe of the defcdl in His 
tenure. — With rcfpefl to feizin with a view to purchafe, the refpon- 
fibllity in that inftance docs not arife from the leizin, but from the 
defign with which it was made; for as feizin in virtue of a contrail 
of laic induces refponfibility, fo alfo feizin with an intention ot pur- 
chafe induces refponfibility, 11 ncc feizin with a view to any contra£t 
is fubjeft to thc> liirac laws with that contrafl, as has been explained 
in its proper place. 


It 



Book XXIX. LO AN S. 

It is not lawful for a borrower to let out a loan. If, thciTfo'c, 
he IhoulJ let it out, and it be afterwards loft, he is in that c.ilh i e- 
Iponliblc lor it ; becaufc a loan is inferior to a leale, and an iiifci lor 
cannot comprehend its lupcrior; and all'o, hecaufe if the hire he vain!, 
it can only be fo on the lli[)polition of its being binding; and that 
cannot be luppi)lcd othcrwilc than with the conlent of the Icnd'T; loi 
it it were binding without his confent, it vvould be a great injury to 
I'.im, as it would deprive him*of the pow'cr of reluming the loan, 
until the expiration of the Icafe. — The Icafe of a loan is therefore in- 
valid. — It is to be obferved that, in cafe of letting out the loan, the 
borrower becomes rc if nfible for it immediately upon the delivery to 
th.c lefiee ; for as the aT of lending does not comprehend /wr, it 
follows that luch delivery is an ufurpation. The lender is in this cafe 
at liberty to take the compenfation, if he pleafe, from the IcHee, bc- 
caufe of his having taken the property of another without his confent. 
If, however, lie take it from the borrotver, he is not then entitled to 
any indemnification from the leftee, fitice, in confeqnence of his re- 
ceiving a compenfation from the borrower, it becomes evident that 
the borrower only let his own property. — If he take the compcnlatioia 
from the leftee, the leftee is in that cale entitled to an indemnification 
from the borrower, who is the lefl<)r, provided he [the leftee] had 
not known that the Icafe was a loan, as in that cafe he fufters an im- 
pofttion. It is otherwife where he takes the leafe knowing it to be a 
loan, as there he fufters no impofttion. 

It is lawful for a borrower to lend the thing borrowed, provided 
it be of fuch a nature as may not fubjeft it to be differently affedled by 
cliftcrent ufes *. — Shafei is of opinion that the borrower is not entitled 

* Thns if the loan be a cow or a goat, as the objeA from thefe is milk, it mat- 
ters not whether for thU puipofe they remain with 'Ltyd or Omar . — But if the loan 
he a riding-horfe, it may be of confequcnce that Zeyd fliould not lend it to Omar<^ for if 
Zry^/be thin and Omar fat, Omaris u(c of the horfe would in that cafe affccl it more than 
the ufc of it by Zeyd. * 
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to lend the loan to another, becaufe (according to him) a loan is 
merely a permi/ftoii of the ufe, and a perfon to whom the ule of a thing 
is permitted is not entitled to communicate that permiliion to another, 
for this rcalon, that the ufc of a thing is not capable of being property, 
as it is a non-entity, the ufe being confidered as an entity in the cafe 
of a kale merely from ncceffity, which in a lo*an may be compleatly 
anfwered by permiflion. — Our dodlors, on the other hand, argue that 
as a loan is an inveftiture with the ufe of a thing, the borrower may 
therefore lend theloaiij in the fame manner as a perfon to whom the 
ufc of a thing devolved by bequeft. — Befides,fi:n the fame manner "as 
the ufe is made property in the cafe of a leafe, fo alfo is it, from a 
principle of neceflity, in the cafe of a loan. 

Objection.*— If a loan fignify an inveftiture with the ufe, it 
u ould neceflarily follow that the borrower is at liberty to lend the loan 
even where a dilFerence of ufe may occafion a diiFerent alfeftion in the 
thing; whereas the law is otherwife. 

Reply. — It is not permitted to the borrow'er to lend the thing 
borrowed when of a nature to be differently affefled by different ufe, 
becaufe of the poflibility of the ufe of the fecond borrower being more 
injurious to the thing than that of the firft; and the confent and ap- 
probation of the firft lender is given to the ufe of thcfrji borrower, 
but not to that of the fecond . — The compiler of the Hedava remarks 
that what is here related proceeds on the fuppolition of the loan being 
abfolute; for that loans are of four kinds. 1. Loans that are abiblutc 
with rel’ped both to the period and the ufc ; in which cafe the bor- 
lowcr is entitled to take the ufe in any manner and at any time he 
pleafes, becaufe of the loan being abfolute.— II. Loans that are re- 
ftritVed both as to the ufc and the time, in which cafe the borrower is 
not allowed to depart from thefe reftridions, excepting where the de- 
viation is in an inftance that is fimilar to the one preferibed, or of a 
better kind ; as w'here a perfon borrows a quadruped in order to load ll 
on a particular day with, ten mcafures of a particular kind of whrat j 
and he loads it on that day with ten meafures of a different kind of 

wheat. 
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wheat, or with lefe than ten meafurcs of the fame or a dirfcrcnt kind 
of wheat. — III. Loans that are reftrifted in point of time, but ablolute 
« ith refpeft to the ufe ; — and IV. Loans that are reftriddcd with rc- 
fpedl to the ufe, but abfolute with refpeft to time ; — in either of which 
it is Jiot lawful for the borrower to depart from the reftridions. — If, 
therefore, a perfon borrow a quadruped without an^ conditions what- 
ever, he is in that cafe entitled either to load it on his own account, 
or to lend it to another for the purpofe of lading, as in lading there i.' 
no difference ; and, in the fame manner, he may either ride upon it 
himfelf, or lend it to another for that purpofe : — but as riding is fup- 
pofed to be of different kinds, he is not entitled to more than one 
kind, which his own aft muft fix and determine ; and hence, if he 
fhould ride upon it himfelf, ho is not afterwards at liberty to lend it t(i 
another to ride; or, if he fliould lend it to another to ride upon, he is 
not afterwards entitled to ride upon it himfelf. 


The loan of dinnt and deenars^ and of articles eftimated by mea- 
furement of capacity, by weight, or by tale, is confidered in the light 
of Karz *. — The principle on which this proceeds is that Areeat is 
an inveftiture with the ufe [of the property lent;] and as this can- 
not be obtained, with regard to thefe articles, without a deftruftion 
of the fubftance, it muft, with refpeft to them, be neceflarily con- 
fidered as an inveftiture with the fubftance.-— Now an inveftiture of 
this nature is to be confidered in two lights,— a gift or a /oa«-j-: — the 

aft 
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* Aretai and are, in common converfation, ufed indifcriminatcly to denote a 

loan j but there is adiftindion in law with regard to them. Areeat is ufed with refpetft to 
fuch things as, after being lent to another, are identically returned to him ; and Karz,, with 
regard to fuch things as are returned, not identically, but equal in point of number, weight, 
or mcafureinent of capacity. — ^'Fhus where a perfon, having borrowed a book, and read it, 
afterwards returns it, it is confidered as Aneafy but if a perfon fhould borrow one hundred 
djrmsixom another, and after ufing them fhould return another hundred dirmsy it ib confi- 
dered as Karz. 

t Arab. Karz . — As the En^IiJh language makes no diftin£lion between the tenn^ 
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adt is, ■ however, regarded as a /oijn in this inftance, either becaufe 
loan is more probable than gift, or becaufe the objedbs of a loan arc 
twofold, — narnely, the life of the article, and the reftitution of the fub- 
llance: and in the loan of the articles in queftion, a reftitution of an 
equivalent is admitted in place of the identical fubftance. — Lawyers, 
however, have objerved that this doffrine proceeds on the fuppofitioii 
of the loan being abfolute: for if it be limited, (as if a perfon fliould 
lend another a quantity of dtnns merely to place in his Ihop and attradf 
cuftomers from the perfuafion oLhis being rich,) it is not in this cafe 
a /farsi-Ioan, but an Areeat-\o-\\\, whence he is not entitled to derive 
any other ui'e from it than what was fpecified: the cafe, therefore, 
becomes the fame as if he had borrowed a ve£^el or a fworj to decorate 
liis fliop. 


LanJ may he 
boi rowe l for 
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If a perfon borrow lanJ^ with a view to build upon it, or plant 
trees in it, it is lawful; becaufe the ufe to which the loan is to be 
applied is here afeertained; and as fuch ufe is the fiihjccl of property 
in leafes^ io alfo in loans . — But in tWs cafe it is permitted to the lender 
to refume the land; and as he is to receive it back in the ftate in which 
he lent it, he is therefore empowered to compel the borrower to re- 
move his houfes or trees. — It is to be confidered, however, whether 
or not any period was fixed for the loan. — if no period was frxed, then 
no compenfation is due by the lender for the Ids he may have occa- 
fioned to the borrower by the deftruffion of his buildings or trees, 
fince no deceit was pra^iifed on the borrower, hut rather he deceived 
himfelf, in trufting to a contraft which was abfolute and unaccom- 
panied with any condition. — If, on the other hand, a period was 
fixed for the loan, and it be relumed before the expiration of that 
period, the refumption fo made is valid, fince a lender (as was before 


Karz and Areent^ (although e/Tentialiy different in their effed,) the trajiflator is under the 
ucceHity of adopting rhe vztxxx loan in both inflances ; — leaving it to the reader to conceive 
the criginal term from ihc context. 

explained) 
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explained) may refume a loan when he pleaics: but it is ncvertiiclels 
abomnable in this inftance, as it involves a breach of promife, and 
the lender is relponfiblc to the borrower for the lofs he fuifains in the 
removal of his trees and buildings, in as much as he deceived the bor- 
rower in fixing a period which it was natural to luppole he w'ould ad- 
here to : — the borrower, therefore, is entitled to a compenfiition from 
the lender, in coniideration of the damage he receives : and the lame 
is mentioned by Kaclooree in his compendium. — llakitn Sbuheed main- 
tains that the borrower is at liberty cither to take from the lender the 
value of the trees and buildings, (in which cafe they become the pro- 
perty of the lender,) or to take a compcnlation for his lofs, (in which 
cafe he is at liberty to carry away the trees and the buildings.) 
Lawyers have obferved that if the. removal of tlie trees and buildings 
be detrimental to the ground, the choice of the alternative rells witli 
the proprietor of the ground, as he is the principal, and the borrowei- 
the fccondary, and a preference is always given to the principal. 

If a perfon borrow a piece of land for the cultivation of grain, the 
lender has not the power of refuming the loan until the gathering in 
of the grain, whether a period have been fixed or nut; bccaufc the ga- 
thering of the crop comes within a certain and known period; and in 
fullering it to remain on the ground, an obfcrvancc of the right oi' 
both the lender and borrower is maintained, in the lame maimer as, 
under fimilar circym fiances, in the cafe of a Lafc. It is otherwite 
with refped to trees ; becaufe, as the period of their exifience is un- 
certain, the fuflfering them -to remain would be an injury to the 
lende#. 

The charges of returning the loan mufi be defrayed by the bor- 
rower; becaufe, as the reftitution of it is incumbent on him, (fmee 
he took it with a view to his own benefit,) he is conlequciitly liable 
to the expenegs attendant on fuch reftitution. — It is to be obferved 
that the expences attending the return of the lubjetft of a leal'e arc in- 
cumbent 
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•cumbeut on the IcfTor; becaufc the rent being a return for the 
benefit arifuig frotn the tenure of the article let, all that is required 
from the leflec is merely to put it in the power of the leflbr to re- 
cover it, by diverting himlelf of it, and not that he fhould return it 
to him. — The expence of returning the fubjeirt of an ufurpation, on 
the contrary, murt be defrayed by the ufurper ; for as the return of the 
article to the proprietor is incumbent on the ufurper of it in order to 
remedy the injury he occafioned, fo the expence attendant on fuch 
return murt of confequence be borne by him. 


In redoring 
an ammal 
bjirowcd, It 
fuffices that it 
be returned 
to rhe owner's 
lUhle i 


Ik a perfon, having borrowed a quadruped from another, fliould 
reftorc it to the rtable of the proprietor, and it be afterwards loft, in 
that cale he is not refponfible for it, on a favourable conftruftion. — 
Analogy would fuggeft that he is refponfible, fince he has neither re- 
ftored it to the proprietor nor his agent, but merely to his ground . — 
I'he reafon for a more favourable conftruftion of the law in this in- 
ftance is, that a reftitution has here been made according to general 
cuftom, fince it is cuftomary to reftore loans to the houfc of the pro- 
prietor; as where, for inftance, veflels or utenfils belonging to a 
houfc are borrowed, in which cale it is ufual to return them, not 
into the proprietor’s hands, but merely to his houfe. — Befides, if he 
had returned the quadruped to the proprietor, he [the proprietor] would 
have fent it to the ftable, and therefore his doing lb at once is confidered 
as a valid return. 


and, in re- , Ip a perfon borrow a Have, and afterwards return him to the houfe 
/aw.^that he of his mafter without delivering him, perfonally, to the mafter him- 
whirmato ’5 refponlible for him for the reafons above- 

mentioned. — If, on the contrary, an ufurper or a truftee return the 
fubjedt of the ufurpation or the truft to the houfe of the proprietor, 
w ithout delivering it to the proprietor, they are in that cafe relporf- 
fible for the eventual lofs of it : — the ufurper, bccaufc it was incufll- 
hent on him to undo his ad, and his ad cannot be undone but by a 
6 delivery 
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delivery to the proprietor himfelf ; and the truftce, becaufe the pro- 
prietor did not wifli that he Ihould deliver the depofit merely to his 
houfe or his family, for if that had been the cafe, he would not have 
depolltcd it with him. — It is otherwife with refpeil to loans, as thele 
are commonly returned to the excepting, however, where they 
confift of jewels, for in that cafe they mull be returned to the pro- 
prietor, and not to the houj'e or family. 


If the borrower lend the quadruped he had borrowed to the pro- 
prietor of it, by his own Have or his hireling, and it be loft in the 
way, in that cafe he is not refponlible for it. — (By hire ling is here to 
be underftood a fervant who receives yearly wages.) — The rea- 
fon of this is that a loan is in the nature of a truft; and the 
borrower may commit it, for the fake of prefervation, into the hands 
of any of his family, in which relation a fl^ve and a yearly fervanc 
Hand. — It is otherwife with refpe(ft to a dally fervant, as he is not held 
to be one of the family. 


If a borrower fhould fend back the horfc or other animal he 
h.ad borrowed to the proprietor, by the Have or the hireling of the 
proprietor, and it be loft or deftroyed on the way, he is Jiot refpon- 
lible for it, fince the proprietor is virtually fuppofed to have ap- 
proved of this, in as much as he himfelf, if a delivery had been 
made to him, wotild have configned the horfe to one of thefe. — Some 
have faid that the law here proceeds on the fuppofition of the flave^r 
hireling, to whom the quadruped is configned, being the one to whom 
the care and management of it is always given. Others, again, have 
faid that it matters not whether it be configned to fuch a Have, or 
to any other flave of the proprietor : and this latter is the moft approved 
doftrine. 
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If a borrower Hiould fend the quadruped to the proprietor' by 

the hands of a flraiiyer, he becomes in that cafe rerponfible for 
it, and iniiil nuke good the value ia the event of its lofs; — It is 
to he oM'erved tlut this cafe feems to imply the illegality of a bor- 
rowcj'i il'poftUng .1 loan with a ftranger; lince, if that were lawful, 
he would ;u)t, in the prefent inftance, be -rerponfible. — Such alfo is 
(he opinion of ionac of our modern doctors.— Others of them have 
i.iid that it is lawful for a borrower to dcpofit the loan, becaufe 
flic cuntrart of depolit is inferior to that of loan ; and they 
]ia\e icconciled the doiftrine, in the prefent cafe, by obferving 

that the borrower does ncceflarily become refponfible on fending 
the ](j,in by a Granger, fince from the moment of his con- 

ligning it to a ftranger the loan determines, and being no 
longer a borrower, he becomes of confequence refponfible. — Our 
doiflois, liowevcr, do not admit the legality of a' borrower’s de- 
pofit, unlefs he be the borrower of a borrower, which in fad is not 
a borrower. 


If a perfon lend a piece of fallow ground to another, that he 
may cultivate it, the borrower muft infert, in the contrad of loanj 
the words “ You have given me to eat. of this land.” — This is 
according to Haneefa. The twm difciples have laid that the term 
Areeat or ban muft be inl'ertcd; becaufe the term Areeat is par- 
ticularly ufed to exprefs a loan-, and it is preferable that a con- 
t|^d of loan be exprefl'ed in terms particularly appropriated to loans ; 
— as in the loan of a houfe, for inftance, where the borrower ex- 
prefles the contrad “ You have lent me this houfe.” The argu- 
ment of Haneefa is, that the wods “ Yqu have given me to eat 
“ of this land,” are more expr^ve of the fad, fince the term 
Ttadm [giving to eat] is particularly reftrided to the produce of 
land', whereas the words “ You have lent me this <^round,» 
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may apply to any other objed, .fuch as building, or the like- 
The ule of the former, therefore, in the cafe in queftion, is bv 
much the moft advifeable.-It is othervvife with refpeft to a W 
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Definition of 
the terras ufcd 
in gift. 


Of H 

I ' 

H IBRA, in its literal fenfe, fignifies the dohatjn of a thing fromi 
which the donee may derive a benefit :: in ie language of the' 
LAW, it means a transfer of property, made imn^ately, and with- 
out any exchange. — The perfon making the tr^sfer is termed the 
IVdhib, or donor ; — the perfon tO‘ whom it is mat the Maheob-le^boOf. 
or donee ; — and the thing itfelf the Mohoob, or gj- 
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Chap. I. 


A' 

CHAP. I. 

Deeds of gift are LTvvful'; becaufe the prophet has faid, “ Scud ye Gift.areiuw 
“ prefents to each other for the increafe of your love," which implies 
the legality of gifts^ as by prefents is meant gifts. All our dodors, 
moreover, concur in the validity of them. 

Gifts are rendered valid by tender, acceptance, and leizin. — and rendered 
Tender and acceptance are neceflary, becaufe a gift is a contrad, and der'acwp"' 
tender and acceptance are requifite in the formation of all contrads : 
and feizin is neceliary in ordef to dftablilh a right of property in the 
gift, becaufe a riglU pf property, according to our dodors, is not 
eftablilhed in the thing given merely by means of the contrail, with- 
out feizin . — Malik alleges that right of property is eftablilhed in a gift 
antecedent to feizin, becaufe of its analogous refemblance to fale : and 
the fame difierence of opinion obtains with refped to altns-gft . — The 
arguments of our dodors upon this point are twofold. — First, the 
jM-ophet has faid, “ gft is not valid without feizin," (meaning that 
the right of property js not eftablilhed in a gift until after feizin.) — 
8i>CoNDLY, gifts arc voluntary deeds; and if the right of property 
eftaUHhed in them previous to the feizin, it would follow that 
: delivery would be incumbent on the vduntary agent before he 
voluntarily engaged for it. — It is otherwife with refped to 
wills ; becaufe the time of edablilhment of a right of property in a le- 
gacy is at the death of the teJlator\ and he is then in a fituation 
which precludes the poflibility of rendering any thing binding upon 
himfelf. . 
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Objection. — Although a dead perfon be not capable of being 
hound, ftil;l an obligation may lie againft his heir, who is his fucceflbr 
and reprefcntativc. , 

Reply. — :T hc heir is not proprietor of the legacy, and cannot 
therefore be fubjedled to obligation on account of it. 

b ok donee take pofleflion of the gift, in the meeting of the deed' 
feflionofo”/ of gift*, without the order of the giver, it is lawful, upon a favour- 
it'm°ndercr cotiftrinftion. — If, on the contrary, he fhould take poireftiotL of 
without the ’ the gift after the breaking up of the meeting, it is not lawful, unlels 
of?he^don*oT; havc had the confent of the giver fo to do. — Analogy would fuggeft 
leizin is not valid in cither cafe, as it is an aift with refped to- 
w hat is ftill the property of the giver ; for as his right of property 
continues in force until' feizin> ' //ia/ is confequently invalid without 
liis confent. The reafon for a. more favourable conftruftion of the 
law, in the inftance in queftion, is that feizin, in a Cj»fe of gift, is 
fimilar to acceptance in fale, on this confideration^Uitft'm the one the 
effe£l of the deed (that is, the eftablifhment o^'S^ight of property) 
refts upon the femn, and in the other . upon the acceptance 
moreover, the objed of a gift is the cftablilhment of a right of pro- 
perty, it follows that the tender of the giver is, virtually, an em** 
powerraent of thedonee to take pofleflion. — It is otherwife where the 
feizin is made after the breaking up of the meeting ; beeaufo our doc- 
tors do not admit of the eftablifoment of the power over the thing but 
when feizin is immediately conjoined with acceptance j and as the 
validity of acceptance is particularly reftFifted to the place of the meet- 
ing, fo alfo is the thing which is- conjoined with it. — It is alfo other* 
wile where the giver prohibits the donee from taking pofleflion 
in the place of meeting, for in that cafe the feizin of the donee 
in the place of the meeting would be invalid, as arguments of 

* Arab. Majh> Akid at meaning, the phee where the deed is executed., 
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implied intention cannot be put in competition with exprcA de- 
claration. 


^ *A GIFT of part of a thing which is capable of divifum is not a giit made 
valid unlefs the Maid' part be divided otf and feparated from the pro- y,/,/, pro,,' 
petty of the donor: but a gift of part of an indivijtlle thing is valid. . 

Shnfei mamtaiiis that the gift is valid in either cafe ; bccaule a gift imt not a gift 
is a deed, conveying property, and- valid, as Inch, with regard either ^diviblc' 
to things that are connected or feparated ; in the fame manner as in 
lale. — The ground of this is that as an indefinite fhare has the capa- 
city to conftitute property, it is confequently a fit fubjeiil of gift : nor 
is a voluntary deed rendered null by the indefinitenefs of the lubjeft of 
it; as in a Xia^aj-loan, for inftance, where a perfon gives another one 
thouland dirms^ of which one half is to be in the nature of a loan, 
and the other of copartnerihip ; or as in iequejl ; or in the gift of /«- 
diviftble things.— The arguments of our dodors- upon this point are 
twofold.— First,, feizin in- cafes of gift is exprefsly ordained, .and 
confequently a complete feizin is a neceflary condition : but a complete 
feizin is impradicable with refped to an indefinite part of div'ifibk 
things, as it is impofiible, in fuch, to make feizin of the thing given 
without its conjundion with fomething that is not given ; and that is 
a defedive feizin. — Secondly, if the gift of part of a divilible thing, 
without feparation, were lawful, it muft necefl'arily follow that a 
thing is incumbent, upon the giver which, he has not engaged for, — 
namely, a d'lviftony which may po/fibly be injurious to him ; (whence 
it is that a gift is not complete aiid valid until it be- taken poffelfion of ;. 
fuice if it were valjd before leizin, a thing would be incumbent upon 
the donor which he has not engaged for, — namely, delivery .) — It is 
otherwife with refped to articles of an. fodivifible nature;, bccaufe in. 

* A fmall portion of the text immediately preccdihgi which rel^s to words fynonimous 
cither direftly, or by implication, to the word or gift, has been nccclTaril)' omitted 

in. the tranflation. ^ 
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fhofe a complete fc'izni is altogether impraflicablc, and hence an /?/- 
complete leiziii muft neccflarily fuflice, fince this is all that the article 
admits of ; — and alfo, becaufe in this inftance the donor does not in- 
cur the inconvenience of a divifiou. 

Objection. — Analogy would fuggeft that the gift of apart of an 
indiviflble article is invalid; bccaufe, although the donor do not, in 
fuch a cafe, incur the inconvenience of a divihon, IHII he incurs a 
participation in the property; and this alfb is a Ibrt of incon- 
venience. 

Reply. — T he donor is fubjefled to a participation in a thing 
u Inch is not the fubjeft of his grant, namely, the ufe [of the whole 
indivifible article,] for his gift related to the fubjiance of the article, 
not to the ufe of it : — hence the neceflity of a participation is not in- 
curred by him with refpeil to the thing which is, properly, the fubjedt 
of his grant. 

— With refpedl to the analogy advanced by 'Shafei between the cafe in 
queftion and that of Xarz-loan, or bequeft, it is totally unfounded ; 
becaufe in bequefts the feizin [of the legatee] is net a necfcflary condi- 
tion ; neither is it fo in a valid fale ; — and although feizin be requifite 
in SiHfm and Sirf lales, ftill it is not ordained with relpeft to them, 
and hence is not Yequired to be complete in thole inftances. Befides, 
as all thofe contracts [of fale] are contrafts of refponfibility, the obli- 
gation of a divilion is agreeable to them. — With refpedt to a Kar%- 
loan, it is a voluntary cojjtradt in the ie^iHning^ but a contra<fl of re- 
fponfihility in the /«</ (fince it involves refponfibility for a Jimilar i) 
and hence, in confideration of its refemblance to both, an incomplete 
feizin is made a condition in it, not a div'^on : befides, feizin is not 
efpecially ordained in this inllance. 

If a perfon make a gift, to his partner, of his fharc in the partner- 
Ihip-ftock, capable of divifion, it is invalid, becaufe of the invalidity 
of the gift of an undefined part of a divifiUc fubjed, as before ex* 
plained. ’ , 
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If a perfbii make a gift, to another, of an undefined portion of 
land, (&ch as an balj\ or a fourth^ fuch gift is null, for the real’ons 
already fet forth. — If, however, he afterwards divide it off, and make 
deliv^cry of it, the gift becomes valid ; bccaufe a gift is rendered conr- 
pletc by leiziir ; and in this cafe nothing elfe rem;uns indefinitely in- 
* volved with the gift at the time of Iciziiu 

If a perfon make a gift*of the flour of wheat, which is yet in a gift of m, 
grain, or of oil of Sejfami which is not yet exprefled from the feeds, c.rtt^d^in"an* 
luch gift is invalid ; and if he afterwards grind the wheat into flour, othfr .imtic 
or extra£l the oil from the Seffame feeds, and fo deliver them to the valid ' ' 
donee, ftill the gift is not thereby rendered valid. — The fame rule 
aUb holds with refpefl: to butter which is yet in milk. — The reafou 
of this is that the thing given, in all thefe cales, is a nonentity; 

(whence it is that if an ufurper of wheat, or of feeds, fhould either 
grind the one into flour, or prefs the other into oil, he then becomes 
proprietor of them;) aixd as a nonentity cannot be a fubjedi of pro- 
perty, the deeds in queflion are therefore null, and cannot afterwards 
be rendered valid otherwife than by being executed de novo . — It is dif- 
ferent in the preceding cafe, becaufe an undefined portion of any thing 
is neverthelefs capable of being traaisferred. 

The gift of milk in the udder, of wool upon the back of a goat,. 

©f grain or trees upon the ground, or of fruit upon trees, is in the 
nature of the gift of an undefined part of a thing, becaufe in thefe in- 
ftances the caufc of invalidity 4s. the conjunction of the thing given with 
what is not given, which is a bar to the feizin,- in the fame m.-inner. 
as in the cafe of undivided things. 

If the thing given be in the hands of the donee, in virtue of a iht- gift of a 
tmft, the gift is in that cafe complete, although there be no formal 
feizin, fince the aCtual Article is already in the donee’s hands,, whence ijdwithou^a 
his fnzin is tK>C requifite. It is otherwife where a depofitor /e//s the very and 

4 depotit 
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dlqwfit to his truftee, for in this cafe the original feizin does not fuf- 
fice, bccaufe (eizin in virtue of purchafe is a feizin inducing refponfi- 
bility, and therefore cannot be I’ubftituted by a feizin in virtue of a 
truj { ; but feizin in virtue of gift, on the contrary, as not being a 
leizin inducing reiponfibility, may be fubftituted by* a feizin in virtue 
of a truft. 

If a father make a gift of lomcthing to his infant fon, the infant, 
in virtue of the gift, becomes proprietor of the fame, provided the - 
thing given be, at the time, in the poflelTion either of the father or of 
his truftee; bccaufe the pofleffion of the father is capable of becoming 
poheflion in virtue of gift, and the pofleflion of the truftee is equiva- 
lent to that of the father. (It were otherwife if the thing given have 
been pawned or ufurped by another, or fold by an invalid fale ; bccaufe 
a pawn and an ufurpation are in the pofl'effion of another, and the 
fubjea of an invalid fale is the property of another.)--The fame rule 
holds when a mother gives fbmething to her infant fon whom Ihc 
maintains, and of whom the father is dead, and ik) guardian pro- 
vided : and fo allb, with refpea to the gift of any other perfon main- 
taining a child under thefe circumftances. — It is to be obferved that 
the law with refpeft to feizin in. cafes of altris-gift is limilar to that in 
gifts.--Thus if a perfon Ihould bellow in alms, upon a pauper, any 
thing of which the pauper has polTeffion at the time, he [the pauper] 
in that cafe becomes proprietor of the fame, without the neceffity of 
a new icizini.; and fo allb, if a father Ihould beftow in alms, upon his 
jnfa^it fon, Something of which he himfelf or his truftee has the pof- 
Icffion, the infant becomes proprietor thereof contrary to where the 
thing fo lieftowed has been pawned, loft by ufurpation, or fold' by an 
invalid lale. 

' If a fir anger make a gift of a thing to an inf^t, the gift is rendered 
complete by the feizin of the father of the infant ; for as he is mailer 
of deeds with refpefl to' the child liable to both good and evil, (fucb as 
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fale,) he is confequently, in a fuperior degree, maftcr of gift, which 
is purely advantageous. 

If a perfon make a gift of a thing to an orphat), and it be feized 
in his behalf by his guardian, — being either the executor appointed 
by his father, — or liis grandfather, or the executor appointed 
by his grandfather, it is valid ; becauic all thefe relatives have 
an authority over the orphan, as they ftand in the place of his 
fatlicr. 

If a fiathcrlcfs child be under charge of his mother, and Ihe take 
pofl'ellion of a gift made to him, it is valid ; becaufc flic has an 
authority for the prefervation of him and his property; and the feizin 
of a gift made to him is in the nature of a prefervation of h 'nnfelf^ fince 
a child could not be fubiifted without property. — The fame rule aUo 
holds with refpe(5l to a Jlr anger who has the charge of an orphan ; — 
becaufe as his leizin is of legal force, (whence it is that another 
ftranger has not a right to take the orphan from him,) he is con- 
fequently competent to all fuch things as are purely for the advantage 
of the orphan. 

If an infant fliould himfelf take poflefllon of a thing given to him, 
it is valid, provided he be endowed with reafbn ; becaufe fuch an aft is 
for his advantage; and he has a capability of pferfotming it, as ca- 
pability depends on reafbn and underftandingj which h* poffefles. 

It. is lawful for a hufband to take pofleflion of any thing given to 
his wife, being an infant, provided (he have^been fent from her fa- 
ther’s houfe to his ; and this although the father be prefent ; becaufc 
he is held, by implication, to have refigned the management of her 
concerns to the hulband. It is otherwife where flie has not been fent 
from her father’s houfe, becaufe then the father is' not held to have 
refigned the management of her concerns. It is aUb otherwife with 
VoL. III. Qjq refpeft 
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refp<:A to a mother^ or any others havbg charge of her; becaufe 
they are not entitled to poflefs themfelvcs of a gift in her behalf,, 
unlefs the father be dead, or ablent, and bis place of refidence un- 
known ; for their power is in virtue of neceHity, and not from any 
fuppoled authority; and this neceflity cannot, exift whilft the father is 
prefent. 

A hoafe may If Vwo pcrfons, jointly, make a gift of a houfe to one man, 
it is valid; becaufe, as they deliver it over to him wholly, and he re- 
|)erfon«to»«i ceivcs it wholly, no mixture of property can be faid to exift at the time 
of feizin. 

but not byi.*» If one man make a gift of a houfe to two men, the deed is invalid, 
perfonto/w». jj^cording to Haneef a. The two difciples hold it to be valid, becaufe 
as the donor gives the whole of the houfe to each of the tw’o donees 
(in as much as there is only one conveyance) there is coufequently no 
mixture of property ; in the fame manner as where one man pawns a 
houfe to two men.'—Thc arguments of Haneefa upon this point are 
twofold. — First, the gift, in this cafe, is a gift of half the houle to 
each of the donees, (as is evident from this, that if one man give to 
two men fomething incapable of divilion, and one of them accept the 
fame, the gift becomes vali4 with refpeft to his lhare;) — and fuch 
being the cafe, it follows that, at the time of feizin by each of the 
donees, a mixture of property muft take place. Secondly, as a 
right of jffoperty is eftablilhed in each of the donees, in the extent oi 
one half, it follows that the conveyance or inveftiture muft alfb be in 
the lame proportions, fince the right of property is an efTc£t of the 
conveyance : on this conlideration, therefore, that a right of property 
is ellablilhed in each with refpeft to one half, an indefinite mixture of 
their refpeflive Ihares in the gift is fully eliablifhed. — It is otherwile 
in a cafe of pawn^ becaufe the effedt of that is detention^ not rigbf^ 
property y and the right of detention is wholly and completely efta- 
bliihed in each of the pawn-holders, relpedively, infomuch that if 
6 the 
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the pawner ftould difcharge the debt of one of them, ftill the right 
of the other to a complete detention remains unimpaired. 

It is recorded, in the Jama Sagheer^ that if a rich man beftow 
ten dinns^ in alms, upon two poor men, or make a gift of that fum 
to them, it is valid ; but that if the laid charity or gift be made to two 
rich men, it is invalid. (The two difciples maintain that m this laft 
inftance both gift and alms are valid.)— From this it appears that Ha- 
TKcfa has conftrued a gift into alms, when the objefl: is 3 poor man ; 
and alms into ^glft, when the objefl is a rich man, — becaufe of the 
fimilarity betwixt thefe deeds, as each is a conveyance of property 
without an exchange. Hence Haneefa has made a difference with 
refpeft to them, as appears by the cafe recited in the Jama Sagbeer, 
fince he has admitted of charity to two poor men, but not of a gift to 
two rich men ; whilft in the Mabfoot he has made no difference be- 
tween them, but on the contrary has declared them to be equal, as 
he there declares neither a gift nor alms to two men is valid, becaufe 
** the mixture of property is a bar in both cafes, as both are de- 
“ pendant on a perfefl feizin.” — ^The reafon of the diftinflion in the 
Jama Sagheer is that the end of alms is to give to God, who is one ; 
and the alms comes not to the poor men, but as their daily food 
from God Almighty ; whereas the gift goes diredly to the objefl 
of it, nanaely, the two men. — Some have faid that the recital in the 
Jama Sagheer is the moft approved doflrine; and that the meaning 
of the dodrine in the Mabfyot is that charity to two rich men 
is invalid, in the fame' manner as a g^t to two men of any de- 
feription. 

If a perfon make a ^t to two men, of one third of his houfe to 
one of them, and Of one third to the other, it is invalid according to 
the two difeipleo, and according to Mohammed it is valid. If, how- 
ever, he make a gift of one half to one, and one half to the other, 
there arc in that cafe two reports with relpcd to the opinion of Aboo 
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Toofaf . — According to the two principles maintained by Haneefa the 
gift in that cafe is invalid; whereas, according to the principles of 
Mohcttnynedf it is valid.— The rcaton of the diftinilion, in the latter 
inftance, as maintained by Jbeo Toofaf, is that becaufc of the exprefs 
j^ppoi’fioning of the ^ift? it becomes evident that the objc£t of the 
giver was to eftablith a part of the property in each, by which means 
a mixture of the property muft inevitably take place ;**w hence it is 
that it is not lawful for a perfon to pawn a thing into the hands of 
two, by apportioning an half of it feparately to each. ^ 


» 


CHAP. 11. 

Of Retraftation of Gifts. 

It is lawful for a donor to retraft the gift he may have made to a • 
ftranger. Shafe'i maintains that this is not lawful ; becaufe the pro- 
phet has faid, “ Let not a donor retra£i his gdt ; but let a father', 

“ if he pleafe, retrabl a gift he may have made to his son and al(b, , 
becaufe retraEiation is the very oppolite to conveyance, — and as a deqd 
of gift is a deed of conveyance, it confequcntly cannot admit its o^* 
polite. It is otherwife with refpedt to a gift made by a father to his 
fon, becaufe (according to his tenets) the conveyance of properly 
from a father to the fon can never be complete ; for it is a rule with 
.him that a father has a power over the property of his fon. — ^Thc fd- . 
guments of our doctors upon this point are twofold.— F irst, die 
prophet has faid, “ J donor preferves a right to his gift, fo long as he 

does not obtain a return for — Secondly, the objedt of a gift 

to 
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to a ftranger is a return; — for it is a cuftom to fend prcfcuts-to a per- 
fon of high rank that he may protcft the donor ; to a perloii of inicrlor 
rank that the donor may obtain his ferviccs ; and to a peiion of cxjual 
rank that he may obtain an equivalent ; — and fuch being the calc, it 
follows that the donor has a power of annulment, fo long as the ob- 
ject of the deed is not anfwcrcd, fince a gift is capable of annulment. 

With refpeft to the tradition of the prophet quoted by Shafeiy the 
meaning of it is that the donor is not bimfelf empowered to retradl: his 
gift. as that mud: be done by a decree of the Kdzee^ with the confent 
of the donee, — excepting in the cafe of ^ father^ who is himfelf com- 
petent to retra^l a gift to his fon, when he wants it for the main- 
tenance of the fon ; and this is me^taphon cully termed a retra£iation , — 

It is to be obferved, however, that although a retractation of a gift be 
agreeable to the letter of the law, ftill it induces abomination ; for tlie 
prophet has Ikid T^he retraClatim of a gift is like eat mg oner's fpitthy 

It is further to be obferved, that the bars to a retractation of a gift arc but there are 
many, — amongH: which arc the following: — L The donee giving the cumiwJs* 
donor a return or confideration ; becaufe this fulfills the donor’s ob- vvhich lunhc 

. . rcUadt.ition. 

jeCt. — II. The incorporation of an increaie with the gift ; becaufc in 
that inflance a rctra£latioii cannot take place without incUuhng the in- 
creafe, as that is implicated; and it cannot take place fo as to include 
the increafe, fince that was not included in the deed of gift. — 111. The 
death of one of the parties; for if the donee fhould die, his property 
(hifts to his heir, and becotiies the fame as if it had IhifteJ during Ins 
lifetime; and if the donor fhould die, his heirs are ftrangers with rc- 
fpe£t to the contratfl;, fince they made no tender of the thing given. — 

IV. The alienation of the gift from the donee’s property during his 
lifetime; becaufe this is a confequence of the power vefted in him by 
the gift, which power, therefore, cannot then be retraced; and allii 
becaufe the right of property has regenerated in another perfon, in 
virtue of a frelh caufc, namely, conveyance to a fecond donee ; and 
as a regeneration of the right of property is equivalent to an efleatial 
change in the thing, the cafe is therefore the, fame as if the gift were 


to 
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to become, in efFedl, a different thing from what it wa«, and conlc- 
quently not liable to rctradation. 

Mnnot°bire^ If a pcrfon make a gift to another of a piece of land deftitute of 
trafted after buildings or plantations, and the donee plant trees in it, or build a 
^ ^ ^ to ^ deemed an increafe, 

in that cafe the donor is not entitled toi-etraft the gift, becaufe of the 
increafe which it has received. — The reftriftion is ftated with refpe£t 
to the fhop, becaufe fhops are fometimes fo fmall as not to be deemed 
an increafe, and fometimes the land is very extenfive, the fhop occu- 
pying only one particular part of it ; in which cafe the bar operates only 
with refpedt to that part. 

If the donee fell one half of granted land undivided, the donor 
may in that cafe refume the other half, as to the refumption of that no 
bar exifts. If, on the other hand, the donee fliould not have fold any 
part of the land, the donor may refume one half of it, for as he is en- 
titled to refume the whole, it follows that he is entitled to refume the- 
half, a fortiori. 

Wml'can ^ ^ relation within the pro- 

Botbrre." hibited degrees, it is not lawful for him to refume it, becaufe the pro- 
fumed : phet has faid, ‘ ‘ When a gift is made to a prohibited relation., it mujl not 

“ be refumed — and alfo becaufe the objeft of the gift is an increafe of 
the ties of affinity, which is thereby obtained. 

• 

^ hulband make a gift of any thmg to his wife, or a wife to her 
*wiff during hulband, it cannot be retraced, Ucaufe the objed of the gift is an 
mmwge. improvement of affbaion (in the fame manner as in the cafe of prefents 
to relations;) and as the objea is obtained, the gift cannot be retfafted*. 

* Becaufe of the exiftenoe of the firphvt beferefflentionedi for the a fr 
excited in the wife by the gift is fuppoied, by the Uw, to be a rtinm which ihe pays for 
It, and which confequently deprives the donor of the power of rctraftation. 

This 
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This obje£l, however, is to be regarded only during the exiftent 
period of the contrail; inlbmuch that if a perfon^give fometliing to a 
ftrange woman, and afterwards marry her, he may rctradl the gift ; — 
whereas, if a man give fomething to his wife, and afterwards divorce 
her three times, he is not entitled to" retradl the gift. 

If the donee fay to the donor “ Take this thing in exchange for 
“ your gift,” and he accept it, the right of retraftation is annulled, 
becaufe of the donor having obtained the objefl: of his gift. 

If a ftranger, on behalf of a donee, give fomething gratuitoufly* 
to the donor in exchange for his gift, and the donor accept the fame, 
the right of retraftation then ceales ; becaufe a ftranger may lawfully 
give a compenfation for the relinquifhmcnt of a right, in the fame 
manner as in cafes of Khoola or compofition. 

If the half of a gift prove the property of fbme other than the 
donor, the donee is in that cale entitled to take back from the donor 
half of the return he may have made him for the gift, fince the thing 
oppofed to that half was not fecured and rendered fafe to him. If, on 
the contrary, half the return prove the property of fome other than 
the donee, the donor is not in that cafe entitled to take back from the 
donee a particular part of the gift ; but he may reftore the remaining 
part of the return, and then refume the whole of the gift from tlie 
donee. — maintains that the donor may take back half of the 
gift, as he confiders this cafe to be analogous to that of part of the 
gift proving the property of another. — ^The reafoning of our doftors, 
in fupport of their opinion, is that the remaining part qf the return 
has “a fitnefs to bp confidered as a return for the whole of the gift from 
the beginning: as, moreover, in conlequencc of half the return 
proving the right of another, it becomes apparent that tb^re is no 

* itnA. TlihatrSM i that i*, <^ht( own accord, and without folicitation. 
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other return for the gift than the remaining part, it follows that the 
donor is not entitled* to refume an equivalent from the gift. — He is* 
however, allowed an option in this inftance, with refpeil to the whole 
gift, becaufc he did not relinquifh his right of retradation on any 
other coiulitiou than that of the fecurity of the whole of the return; 
and as that docs not prove compleatly fecure to him, he is therefore 
at liberty to reftorc the remaining half of the return, and to take back 
the whole of the gift. 

If a perfon make a gift of a houfc to another, and the donee give 
a return to the donor for a half only of the houfe fo given, the donor 
may in that cafe I'cfume the half of the houfe for which he received no 
exchange, fiiice a bar to his retraftation exifted only with refped to 
the other half. 


When the re- 
turn op- 
pofed only to 
a part, the 
remainder of 
the gift may 
be relumed. 


Retraflaiion 
requires mu- 
tual confent, 
or a decree* 


A Gii'T cannot lawfully beretradled but with the confent of both 
parties, or by a decree of thcKdzee, becaufe the retradation of a gift 
is a dil'puted point amongft the learned. There is, moreover, a de- 
gree of wcaknefs in a retradation, becaufe the admiffion of it is con- 
trary to analogy, fmee it is a power over the property of another, as 
the right of property in a gift is eflablifhcd in the donee. Befides, 
as there may arife a contention with refped to the objed in lieu of it, 
(fince the donor may claim fomething which the donee may refufe,) 
the contention, therefore, caiinot poffibly be fettled but by the con- 
fent of the parties, or by a decree of the Kdzee * — infomuch that if 
the gift be a JJave, and the donee fhquld have emancipated him pre- 
vious to the decree of the Kdzee, the emancipation holds good. If the 
donor fhould prohibit the donee from keeping pofleffion of the gift, 
and he iveveithclcfs retain pofleffion of it, and it be loft or deftrOjj^d 
in his hands, he is not refponfible for it, becaufe his right of property 
in it is held ftill to continue in force. — The fame rule alfo holds" 
where the gift is loft ordeftroyed in the pofleffion of the doqfe. fubr 
fcquent to the decree of the Kdzee, but prior to the demand of it by 

the 
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the donor, becaufe the original tenure by which he held it was not a 
tenure of refponfibility, and that tenure ftill exifts. — But if the donor 
demand the article, and prohibit the donee from keeping pofleihon of 
it, fubfequent to a decree of the Kdzee, and the donee neverthelel's 
continue to retain it, he is rcfponfible for it, as he is then guilty of a 
tranfgrefRon. 

When a perfon retrafls his gift, either in virtue of a decree of the 
Kdzee, or of the mutual confent of the parties, it is an annulment of 
the original gift, and not a gift de novo on the part of the donee, and 
therefore feizin by the donor is not in fuch cale a requifite condition. 
Retractation, moreover, is lawful with refpeCt to an undivided por- 
tion ; but if a retractation were a gift de novo, feizin would be a re- 
quifite condition, and confequently retractation with refpeCt to an un- 
divided portion wpuld not be lawful. The reafon of this is that a deed 
of gift is valid under the relervation of a right of annulmetit. The 
donor, therefore, in annulling the deed, does no more than poflefs 
himfelf of his own eftablifhed right ; and hence a retractation is an 
annulment in all cafes, that is, whether it take place in virtue of a 
decree of the Kdzee, or by the content of both parties. — It is other- 
wife with refpeCt to a buyer’s return of goods on account of a defeCl 
withcMt a decree of the Kdzee ; for that, with refpeCt to a third per- 
fbn, 'is confidered as a contraCl de novo, fince the purchafer has not a 
powCr df annulment, but has merely a right to the quality of fafety in 
thfe'goWds; and in defe6; of tlv^t quality, he is, from a principle of ne- 
ceflity, allowed to annul the fiOTtra6l.~Its being an annulment, there- 
fore, 'With refpeCt to any third perfon, muft depend upon the Kdzee' % 
decree.— Hence, there is an effential difference between the retractation 
of a gift,' and the return of goods on account of a defeCt. 

Ip the iiibftance of a gift prove the property of another after it has 
been tleftroyed, and the donee make good the lofs to the proprietor, 
an that cafe he is uot Imtitled to receive any thing in compenfation 

VoL. III. ’ R r from 


The donor's 
re-pofleffion 
of the gift is 
not requifite 
tothcviilidity 
of retrada- 
tlon. 


The donee, 
incurring any 
rcfponfibtUty 
in confe- 
quence of a 
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gift, receives 
no compen ra- 
tion from the 
donor. 


A mutual 
gift lequires 
mutual fcizin. 
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from the donor; becaufe a gift is a gratuitous contraifl, and a done®' 
has no right to the fecurity or lafety of the gift, nor is he entitled to 
adl in behalf of the donor. — Hence he is not entitled to any , thing 
from the donor, notwithftanding the fraud that has been prac- 
tifed up. Ill him ; for although fraud be a caufe of a refumption 
in a contradl of mutual exchange^ it is not fb in a contradl: not of mutual 
exchan <>c. 

O 


If a perfon give fomething to another on condition of that other 
giving fomething to him in exchange for it, the mutual feizin of the 
refpe<;five returns is regarded ; that is to fay, the contrail is nothing 
until tile two feizins take place, and is made null, by the fubjeil of 
it, on either fide, being mixed w'ith other property. — The reafon of 
this is, that a deed of this nature is in its original a but whenever 
the two feizins take place, it becomes, in efFeif,. a fale ; and, as fuch, 
a return may be made on account of a defeif, or from, an option of in* 
fpeition ; and the right of Sha§'a \% alio conneiled.with- iLr— Ziff er and 
^jafei maintain that this is a fale both originally and ultirnately, in as 
much as the charafteriftic of fale, namely, a conveymee. of property 
for a return^ exifts in it ; and in all contra£ls regard muff be paid to the 
/pint of them, infomuch that if a mafter fhould fell his ovvn flave-to 
the Have himfelf, he [the flaye] is in that cafe free. — The arguments 
of our dotlors are, that the contrail comprehends two different fhapes 
or deferiptions. — I. It is a gift with refpedt to the letter. — II. It is a. 
fale vvJth refpedt to the fpirit. It is therefore requifite to pay attenttou* 
to both in the utmoft poffible degree. Now,, in the d^ at prefent' 
under confideration, an obfervance of both is pra£l;idable ; becaufe, hi: 
^ the right of property is fufpended till fewiiit; aqd, 
the right of property is undone in cafe of any invalidity.. Thp. 
of fale, moreover,- is obligation: and a gift alfo becomes obligatory 
upon giving a return for it. — Out of attention, therefore,,, to ]both< 
fhapes, the contrail is confidered as being originally a; gift». 
and ultimately a fale. It is otherwife with refpedt to the fale of , 

3 thtr 
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the perfon of a flave to the Have himfelf ; for it is impofilble ia any 
refpeft to confider this as a fale, lincc a flave cannot poflibly be naafler 
-of liimfelf. 




SECTION. 


If a perfon make a gift to another of a female flave, and except xhegiftot * 
the child in her womb, the gift is valid; — but the exception is null ; 
becaufe an exception is never valid uiilcfs it relate to fuch a thing as a gift of her 
might have been the fubjedt of the deed ; and a child in the womb 
cannot be the fubjed of gift, becaulc it is equivalent to a conftituent 
part, like the members of the body, as has been already Ihewn in 
treating of fale: — fuch, therefore, being the cafe, the exception is in 
effed the fame as an invalid condition ; hence the gift remains in force; 

•and the exception is null. — The lame rule alfo holds in cafes of mar- 
riage, Khoola^ and compofition for wilful bloodlhcd; — ^that is to fay, 
if a perfon alfign a femak Jlaroe (for inftance) as the dower, in mar- 
riage, or as the confideration for Khoola, or the compofition for wilful 
bloodlhcd, and except the child in her womb, the deed is valid, but 
the exception is null ; becaufc none of thefe contrads are invalidated 
■by the infertion of an invalid condition. — It is otherwife in cafes of 
k<fe, or fawnage\ for thefe are all rendered invalid by involving 
an invalid condition. 


,1 Ip a tn«ft€r ertiandpaite tho fetus in the womb of his female flave, unicfs that 
Ihd afterwards iftsdie a of the Have to fome perfon, it is valid; be- pJJviou”" 
caufe a« die fwtus is not, in this inftance, the property of the donor, it etaandpated 
therefore is hot dependant on the g’^, in the manner that an excep- 
9m is. " 
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If the foetus 
have been 
prcvioufly 
created a Mo- 
dahhtr the 
gift is null. 


The gift of a 
thing fenders 
all provihonttl 
conditions rc- 
fpe^ing it 
nugacoiy. 


The gift of a 
debt, by a 
conditional 
exemption 
from It, is 
null. 
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. If a mafter create the foetus in the womb of his female flave a Mo^ 
dabblr^ and afterwards make a gift of the flave to fome perfon, the 
gift is not valid ; becaufc the child of the faid flave ftill remains hb 
property, and therefore his adt of making it Modabbir does nor re- 
femble an exception^ but rather operates as a total bar to the legality of 
the gift : for as it is impoflible to render the gift valid with refpedl to 
the child, becaufe of his being a Modabbir^ it becomes the fame as the 
gift of an undivided portion, or as the gift of a thing involved with the 
property of the donor.. 


If a perfon make a gift of his female flave to another, on condition 
that he reftore her to him, or that he emancipate her, or create her 
an Am-lValid, — or, if a perfon make a gift of a houfe to another, on 
condition that the donee give back a pat * of it, — or, if a perfon make 
a gift of his houfe in charity to another, on condition that the receiver 
of the charity give him fomething in exchange for part of the houfe, — 
fuch gift or charity is valid; but the condition annexed is invalid, be- 
caufe it is contrary to the fpirit or intendment' of the contradt ; and- 
neither gifts nor charities are affedled by being accompanied with an 
invalid condition, becaufe the prophet approved oi Amrees [gifts for 
life,] but held the condition annexed to them by the granter* to be 
void. — It is otherwife in fak\ becaufe the prophet has prohibited 
fale with an invalid condition ; and alfo becaufe invalid conditions, as> 
being ill the nature of ufury, manifeft their effedts in contradts of ex- 
change,, but not in fuch as are not of the defeription of exchange.*' 


If a perfon, having a debt due to him of one thoufand , 
fliould fay to the debtor- “ when to-morrow arrives the faid thoufand. 
“ dirms are your property,” — or, “ you are exempted* from the? 
debt,” — or, if be fliould fay “ whenev^er you pay me one half of* 
the laid thoufand-tbe other half i^your property^" or “ you are tictv- 

• Namely, the condition of reftoration upon the demife of the grantee. 

“ emptedl 


<4 



GIFTS. 


309 


Chap. 11. 

“ empted from the debt of the other half,” — the gift fo made is null. 

The reafon of this is that the gift of a debt to a debtor is an exemption: 
but an exemption has two meanings I. It is a conveyance of property^ 
on the principle of debts being property, on which account lawyers 
have held that “ an exemption may be undone by a rejcftion:” — II. It 
is an annulment^ lince debt is in the nature of a quality, on which 
account an exemption does not reft upon acceptance. — Now nothing 
can be fufpended on a condition excepting an utter annulment, fuch 
as a divorce or an emancipation ; — and aii exemption (as has been al- 
ready (aid) is not an utter annulment,, and therefore cannot be fuf- 
pended on a condition, but on the contrary is perfectly nugatory. 

An Amree^ or life-grant, is lawful to the grantee during his life. Cafe of Uft- 
and defcends to his heirs, bccaufe of the tradition before quoted. — 

Befides, the meaning of Amree is a gift of a houfe (for example) during 
the life of the donee,, on condition of its being returned' upon his 
death. — The conveyance of the houfe, therefore, is valid without any 
return; and the condition annexed is null, bccaufe the prophet has 
lanftioned the gift, in this inftance, and annulled the condition, as 
before mentioned. An Amree, moreover, is nothing but a gift and a 
condition ; and the condition is invalid ; but a gift is not rendered null 
by involving an invalid condition, as has been already demonftrated. 

If one perfon (ay to airother, my houfe is yours by way of 
“ RiAbaf it is null, according to Haneefa and Mohammed, Aboo 
Toojaf\iz% faid that it is valid,, becaufe his declaration “ my houle is 
“ yours f is conveyance of the houfe: and the condition of Rikba is 
invalid; becaufe the meaning of this phrafe is “ if I die before you 
** then my houfe. is yours,”-— that is to fay, he waits in expe<ftatioa 
of the other’s death,, that the houfe may revert to himfelf : — Rikba, 
therefore, refembles Amree. — The arguments of Haneefa and Mo- 
hammed upon this point are twofold. — First, the prophet has legali^sed 
Amree and annulled Secondly, the meaning of “ ray houib 
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“ is yours by way of Rikba^" is, “ if I die before you, t»y houfe is 
“ yours,” which is a fulpcnfion of the conveyance of property upon 
the deccafe of the donor previous to that of the donee: and this is a 
matter of doubt and uncertainty, and confequently null. — It is to be 
obl'erved ih^tRikba is derived iiom Irtikdb^ which means 
for the donor is, as it were, an expedant oi death of the donee. 


SECTION. 


X)/ Sack A, or Alms-deed. 


Aims-dccd Alms-deed, like gift, is not valid uhlefs attended with lcizin, 
.ofthcfubj'cX it is gratuitous, i the fame manner as a gift. Neither is an alms 
lawful, where it confifts of an undivided part of a thing capable of di- 
vifion, for the reafons already .explained in the cafe of a gift under thefe 
circumftances. 


.and cannot RETRACTATION of alms 16 not lawfuI ; bccaufc the objcd, in 
alms, is merit in the fight of God, and that has been obtained. If, 
alfo, a perfon beftow alms upon zrich man it is not lawful to retrafl: 
therefrom, on a favouritblc conftrudion of the law, becaufe to acquire 
merit ill the fight of God may fometimes, be the obje£t in beftowing 
alms upon the rich. — In the fame manner alfo, if a perfon make a gift 
of any thing to a poor man, it is not lawful to retraft it, becaufe the 
olyedt in fuch gift is merits and that has been obtained. 


DiftinaioH If a perfon vow to devote his property \Mdl'] in charity, let him 
u^rvows^of which it is incumbent upon him to pay Zakdt.— 

n If, On the Other hand, he vow to devote his pojfiejfions [Jlifi/i,] he 

muft give the whole of his property. — It is related that there is no dif- 
ference between thefe two cafes. — We have, however, in treating of 

^e 
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the duties of the Kd%ee^ flicwa the difference between Mat and Milk ; 
and alfo the principles on which bc^th thefe traditions proceed. — It is 
to be oblerved that, in this cafe, the perfon that made the vow nuiil 
be told to referve for himfelf and' his family as much of his property 
as may fuffice for their maintenance until he be able to acquire rnc^re. 
The remainder,, after lucli refervation,. muff be bellowed in charlt\ ; 
and after he has acquired more, he muff tlicn give in charity a por- 
tion equal to what he had referved for the fubfiftcnce of himfelf and 
his family. — An explanation of this has already been given in tre aLiip\ 
of inheritance,, under the head of duties rj the Kazee. 


HEDjrj. 



( 3>» ) 


Definition of 
the terms 
tifed in hire. 


H E D J r A. 


BOOK XXXI. 


Of I JAR A, or ,HIRE. 


TJArJ, in its primitive fenfe,pignifies a faleof ufufrud; namely, 
a fale of certain ufufrufl: for a certain hire, fuch as rent or wages^ 
In the language of the law it fignifics a contrail of ufufruft for a re- 
turn. — (Analogy is repugnant to the validity of hire, as the thing 
contradled for, namely,' the ufufruil, is a non-entity; and the refer- 
ing an inveftiture to a thing which is forthcoming is invalid.— *Thc 
contrail in queftion is however valid ; becaufe mankind ftand in need 
of fuch contrails ; and alfo, becaufe the prophet has faid, “ Pay the 
hireling his wages before the fweat has dried from his and 

alfo, If a perfon hire another j let him inform him (f the wages he is 

to 
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to receive*'— -Tht hirer or the leflee is termed Ajtr^ or Mawjirx 
and the Icflor, or the perfou who receives the wages or rent, is deno- 
minated the Moojlajir. 


Chap. I. 
Chap. 11. 
Chap. Ill, 

Chap. IV. 
Chap. V. 
Chap. VI. 
Chap. VII. 
Chap. VIII. 
Chap. IX. 


Introductory. 

Of the Time when the Hire may be claimed. 

Of Things the Hire of which is unlawful or other- 
wife ; — and of difputed Hire. 

Of invalid Hire. 

Of the refponfibility of a Hireling. 

Of Hire on one of two Conditions. 

Of the Hire of Slaves. 

Of Difputes between the Hirer and the Hireling*. 
Of the Dillblution of Hire. 


C HAP. I. 


A CONTRACT of hire is not valid unlefs both the ufufruCt and the 
hire "j- be particularly known and fpecified, becaufe of the faying of 
the prophet, “ If a ferfon hire another^ let him inform him of the wages 
“ he is to receive." 


The ufufruft 
and the hire 
mud be par- 
ticularly (pc- 
clhed. 


* The former of thefe terms is remarkably ambiguous in our language. It fometimes 
ferves to exprefs the fer/on who lets to hiroy as we fpeak of a man who hires horfes. For 
the fake of accuracy, however, the tranflator has uniformly, in this treatife, employed the 
word hircr,^’ to exprefs the perfon who engages the fcrvice of another, or the ufe of any 
article, as we commonly mean when we fpeak of a perfon who hires a fervant, &c. 

t Arab. Vjara ; meaning the wages, rent, rccoropence, according to the fubjeft 
to which it applies. 
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Objection.— I t would appear, from that faying, that a know- 
ledge of the hire alone is requifite, not a knowledge of the ufu~ 
fruEl. 

Reply. — T he ufufrudl is the fiibjeft of the contrad, and the hire 
the thing contra(5ted for. — Now the fubjeit is the principal in a cou- 
traft, and the thing contraded for the dependant : as therefore a 
knowledge of the dependafit (namely the hire) is requisite, it follows 
that a knowledge of the principal is requifite a fortiori : — coafequently 
a knowledge of the ufufrudl is eftablillied, from the tradition in quef- 
tion, by inference and alfo, becaufe ignorance with refpedb to the 
fubje£l of the contraft, and the return, tends to excite contention, in 
the fame manner as ignorance with refpe£l to the price and the article 
in a contrail of fale. 


JeJoipeVee) Whatever is lawful as a price, is alfo lawful as a recompence in 
may confift hire; becaufe the recompence is a price paid for the ufufrudl, and is 
wpaby therefore analogous to the price of an article purchaled.— All articles, 
being moreover, which are incapable of conftituting price, (like things not 
of the defeription of fmilars, fuch as a flave, or cloth,) are never- 
thelefs a fit recompence in hire, fince thofe conftitute a return con^ 
ftjiing of PROPERTY. 


The extent of The extent of ufufrud may be defined by fixing a term; as in the 
may be de- hire of a houfe for the purpofe of refidence, or the hire of land for the 
fnglJc^,' of cultivation.— A contrad of hire, therefore, ftipulated for a 

certain term, to whatever extent, is valid; becaufe, upon the term 
being known, the extent of the ufufrud for that term is alfo known. 
This proceeds on a fuppofition of the ufe not being various. — Where, 
however, the ufes to which the article is to be applied are various, the 
ufufrua cannot be afeertained by the mere declaration of a term; as 
in the cafe, for inftance, of hiring ground, for a certain term, for the 
purpfe of cultivation, which contra^ is invalid unlefs it exprefs thfc 
particular Ipecies of cultivation, iitice Ibme modes of tillage arc inju- 
rious 
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rious to the land, and others are not fo . — It is to be obfcrvcd that the 
expreffion of our author “ for whatever term,” denotes that hire is 
valid, whether it be for a long or a Ihort term, as the term is afeer- 
tained, and men, moreover, frequently require a long term. If, 
however, the Mootwaiee [procurator] of a charitable appropriation 
let out the appropriated article, the hire of it for any lofig term is made 
unlawful, left the leflee might be enabled to advance a claim of right 
to it. — Hire for a long term, fignifics for any term beyond three years. 

This is approved. 

Usufruct may alfo be afeertained by a Ipecification of work, as or (in Wring 
where a perfon hires another to dye or few cloth for him, or an fpecifying 

animal for the purpofe of carrying a certain burden, or of riding upon 
it a certain diftance, — bccaufo, upon fttewing the cloth, and mention- 
ing a particular colour, and the degree of the dying (fuch as dipping 
once or twice^ for inftance) in the firft cafo, — or explaining the nature 
of the needlework (fuch as whether it is to be after the Perjian or 
falhion) in the fecond cafe, — or explaining the weight and jia- 
ture of the load in the third cafe, — or the length of the journey in the 
fourth cafe, — the ufufruft is fully afeertained; and the contra<ft is con- 
fcquently valid. — It moreover frequently happens that a contraft of 
hire is a contraft for work, as in the cafe of hiring a fuller or a 
taylor, where it is requifite that the work be particularly fpecified. It 
is alfo fometimes a contrail for ufufruli., as in the cafe of hiring a do- 
meftic feryant ; and in this cafe a fpecification of the term is requifite. 

Usufruct may alfote afeertained by fpecification and pointed re- or by fpecifc- 
ference; as where a perfon hires another to carry fuch a particular poimVre!. 
load to fufch a particular place ; becaufe, upon feeing the load and the 
place to which it Is to be carried, the fervice to be performed is pre- 
cifely afeertained ; and the contrail is confequently valid. 
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CHAP. IT. 

Of the Time when the Hire may be claimed. 

be c!a^mcd"in duc immediately on concluding the contrad, but be- 

virtue of an comcs claimable on one of three grounds ; for it is claimable in ad’- 
cfin^conf^- Vance, in virtue of a previous agreement, — or in advance, inde- 
end'of thV*'* pendent of fuch agreement, — or, in confequence of the hirer ob- 
contraft taitiing the thing contra£led for*. Shafei maintains that it bc- 
comes a property immediately upon the conclufion of the contra£t ; 
becaufe a non-exiftent ufufrudi is accounted exiftent from the necef- 
fity of giving validity to the contraft ; and confequently the effe£t 
(which is right of property) is eftablifhed with refpeft to the thing 
oppofed to the ufufru£t, namely, the confideration or recompcnce. — 
The argument of our doctors is that a contradl of hire is renewed 
every inftant according to the occurrence of the ufufru£t, as has been 
already explained. — Now the contraft in queftion is a contrail of cx^ 
change,- which requires that the confideration and the return be equal. 
Hence, becaufc of the unavoidable delay attending the ufufruit, there 
muft alfo be a delay with refpeit to the return for it, namely, the 
hire; but upon the ufufruil being obtained, a right of property takes 
place with refpeil to the hire, in order that equality may be efta- 
blilhed ; — and fo allb, where it is ftipulated that the hire fliall be in 
advance, or where it is paid in advance; becaufe equality was re- 
quired on account of the right of the hirer, who, in this inflance, 
foregoes his right. 

The tenant UpoN a tenant taking pofleflion of a houfe he becomes bound for 
bound fw the the rent, although he fhould not reiide therein; becaufe as it is im- ' 

* Namely, the ufufru^, wtri, or fo forth. 

poflible 
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pofTible to make delivery of the ufufruH, the delivery of the fubjea 
from which the ufufrud is derived is a fubftitute for it; fince in de- 
livering the article an ability to enjoy the ufufrud is eftablifhed. — If, 
therefore, any perfoii were to ufurp the houfe from the tenant, he 
[the tenant] is no longer refponfible for the rent; becaufe a delivery 
of the article was admitted to be a fubftitute for a delivery of the ufu~ 
fruSl only, as this enabled the tenant to enjoy the ufufrudt; but when 
the one no longer remains, the other ceafes of courfe ; and as the 
contradl is thereby broken, the rent cortfequently ceafes. — If, alfo, a 
perfon ufurp the houfe at any time before the expiration of the term of 
the Icafe, the rent drops in proportion, fince the contrail is broken in 
that proportion. 

If a perfon hire a houfe, the leflbr is at liberty to demand the rent 
from the tenant from day to day, bccaufe the objeil was daily ufe, 
and that has been obtained : the leflor may therefore infift upon his 
rent from day to day, unlefs the time for claiming the rent be fpeci- 
fied in the contrail, as if that were to exprefs that “ the rent fhall be 

“ paid at fuch a time,” — or, “ at the expiration of fuch a month,” 

fince this amounts to a flipulation of ready payment. — ^The fame rule 

alfo obtains with refpcil to a leafe of land, for the fame rcafon. 

In the fame manner alfo, if a perfon hire a camel to Mecca (for in- 
ftance,) the owner is at liberty to infift upon the hire ftage by ftage, 
becaufe the objeil was to travel by — What is here advanced is 

an opinion which was fubfequently adopted by Haneefa, He was at 
firft of opinion that the rent is 1101 due, in the former iirftancc, until 
the expiration of the term; nor the hire, in the latter, until’ the end 
of the journey ; (and fuch is the doarine of Zijfer\) becaufe, as the 
obje£t of the contra<St is the whole of the ufufruift within the time or 
journey fpecified, it follows that the hire cannot be feparately applied 
to feparatc portions of it ; — in the fame manner as where the objedl of 
the contrad is labour, by a perfon hiring a toy lor ,(for inftance) to 
few his garment. — The rcalbn for the laft opinion oi Haneef a is that 

analogy 
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■analogy requires that the hire be demanded from hiftant to inftaut, in 
order that equality may be eftablithed. ' If, however, the deman'd 
were admitted every inftant, it would follow that the hirer or leflce 
would be perpetually employed in paying the hire, without Icifure to 
attend to any thing clfe, which would be highly inconvenient and in- 
jurious to him. — For this reafon, therefore, the proportion is deter- 
mined at the rate of one day^ in the hire of a houfe or laud, — and at 
one Jlage, in the hire of a quadruped. 


A workman 
i> not entitled 
to any thing 
until his 
wt^rk be 
iinllhcd. 


A WORKMAN is not at liberty to demand his hire until his work 
be fini/hed, unlcfs an advance of payment were ftipulated ; becaufe 
fomc of the work ftill remains unobtained, VN’hence he is not entitled 
to his hire. — The fame rule alfo holds if the workman perform his 
biifinefs in the houfe of his employer ; for in this Inftance he is not 
entitled to his hire before his work is finiflied, fince fome of his work 


ftill remains unobtained, as has been mentioned above. — This is what 
occurs in the Heddya upon this fubjedt ; and the fame is alfo to be 
found in the Tijreed . — The compiler of the Maheet and Kadooree like- 
wife mention the fame. — It is, however, contrary to the Mabfoot^ 
for there it is mentioned that “ hire is due in proportion to labour 
and 'timoor T^ajhee, and others, have thus expounded the law in this 
particular. — Concerning this cafe, therefore, there are two opinions, 
as is mentioned in the Jama idawoos.— If an advance of hire be ftipu- 
lated in the agreement, the workman is in fuch cafe at liberty to re- 
quire his pay before his work be finifhed, as a ftipulation of this nature;, 
in a contraft of hire, is binding. 


Cafe of a ^ perfon hire a baker to hake bread in his [the hirer’s] houfe, 

to'^baks*^'^ at the rate of one Kafeez of flour for a dirm^ the baker fo hired is not 

bread; entitled to his wages until he draw the bread out of the oven, fince 

until this be done his work is not compleated. If, therefore, the 
bread be burnt, or fall out of his hands, and thus be fpoiled, he is nOt 
entitled to his hire, becaufe of the deftrudlion of the bread before -de- 
.6 livery 
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livery of it to the hirer — If, on the other ht-ind, he draw the bread 
out of the oven, and it be afterwards burnt or otherwife dcilrovcci, 
without his aft, he is entitled to his hire, bccaufe he has made a tliu 
delivery of it to the hirer, in virtue of having depofited it in his liouii ; 
neither is he, in this inftance, liable to make any compenfation, a , 
he has not been guilty of any tranl'grefiion. — I'he compiler of the 
Heddya remarks that this is according to HanceJ'a, proceeding on the 
idea that the bread is a truft in the baker’s hands : — but that the two 
difciples maintain that the hirer has it in his option to exaft a compen- 
fation for the value of the four only ; and that in this cafe he is not 
to pay the baker any part of his hire, fince (as they hold) the bread is 
injured with the baker, whence he is not exempted from relponfi- 
bility until he duly deliver it to the hirer; — or, if he pleafe, he may 
may exaft a compenfation for the bread, paying the hire for the 
baking. 

If a perfon hire a cook to prepare an entertainment, he [the cook] 
muft alfo dilh the meat, as this is cuftomary. 

If a perfon hire another to make him a certain quantity of bricks, 
he [the brickmaker] is entitled to his hire when he fets up the bricks*, 
according to Haneefa. — The two difciples hold that he is not entitled 
to his hire until he colleft the bricks together and build them up, bc- 
caufe k is this which completes his work, fince bricks are not fecured 
from injury until they be fo collcfted and built up the collefting 
them together, therefore, is analogous to drawing bread out of the 
oven. — Belides, this is what is always cuftomary with perlbns hired 
for fuch work ; and cuftom Is regarded in every mattef concerning 
which we have no exprefs ordinance. — ^The argument of Haneefa is 

• The cafe here confidered has a reference to the various ftages of brick-making, and 
relates merely to y«n-dried bricks, the burning being a different trade. — The bricks arc 
firft molded;, then, when dried, let up on end; and when (mpUttlj dried, built into 
flacks for ufe. 
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that the work Is completely finhhed by letting up the bricks, thecol- 
lefling them together and {lacking them being an extra bufinefs, in 
the fame manner as removal from one place to another ; and accord- 
ingly people take bricks, to build with, from the place where they 
have been fet up, without waiting for the Jlacking of them. — It is 
othervvife before they are fet up, fince the clay is not then hardened,: 
and it is alfo otherwife with bread, as the ufe of that cannot be ob- 
tained until it be drawn out of the oven. 


Every artificer whofe work produces a vifiblc effe^l upon an ar- 
ticle (fuch as a dyer or fuller') is at liberty to detain fuch article until he 
receive his hire ; becaufe in this inltance the fubje£l of the contraft is 
deferiptively cxillcnt in the article, whence he is allowed to detain it 
with a view to receiving the return for fuch fubjeO:, in the fame man- 
ner as if it were an article of lale ; — In other words, as the feller is al- 
lowed to detain the article fold until he receive the price, fo alfo in the 
cafe in qUeftion. — If, therefore, a dyer or fuller detain cloth for the 
purpofe of being paid his hire, and the cloth perilh in his hands, he is 
not refponfible, according to Haneefa, inafmuch as he has riot tranf- 
grefled in fo detaining It, the cloth remaining as a depofit with him 
after detention, in the fame tnanner as before. — He is not, howevef, 
in this cafe entitled to any hire, becaufe of the fubjeft of the contract 
pcrifhing before delivery. — The two difciplcs hold that the cloth is a 
fubje(Sl of refponfibility detention, and fo alfo after detfention; 

but that the owner of the cloth has it at his option either to take a com- 
penfation for the value of the cloth as it flood before the fulling or dy- 
ing, — in which cafe the workman is not entitled to any pay, — or to 
take a compenfation for the valrie of it as it flood after the work, — in 
which cafe the workman is entitled to his hire. — This fliail be more 
fully explained hereafter. 

A WORKMAN, the efFe£l of whofe labour is not vifibly extant in 
an article, (luch as a boatman^ or a forter^) is not at liberty to detain 
7 the 
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the article with a view to receiving the hire; becaufe, in this inftancc, 
the fubje<^t of the contract is merely labour^ which is in no rnanncr cxift- 
eat in the article conveyed or carried : — and ihewajhin^ or bleachin g of 
cloth is analogous to the porterage of it in this particular. From this 
analogy in regard to ivajhing or bleaching it may be inferred that the 
term fuller \KIJdr'\ in the preceding example, applies folcly to one 
who ufes ftarch, or fuch other material ; but, that where luch a per- 
fon, in cleanfing cloth, makes ufe of things of no cflimable value, 
fuch as "juater and fuvjhlne, he has not right of detention, fince in 
fuch cafe nothinsi remains that can be termed an cthedt from his la- 
hour, the whitenefs being an original quality inherent in the cloth. 
K^zee Khan fays, that if a fuller W'alh cloth, and an efled be produced 
from his work by means of farch (for inflance,) he has a right of 
detention ; but that if he merely whiten the cloth, there is in that 
cafe a difference of opinion. The approved dodrinc, however, is that 
he has a right of detention in either cafe, bccaufe the whitenefs was a 
quality concealed in the cloth, and brought forth by his labour. This 
is different from the cafe of a fugitive fave ; for the rclforer is entitled 
to detain a fugitive Have with a view to his reward, notwithftanding 
there be no vifible effed produced in the Have ; the reafon of which is, 
that the Have was in danger of being altogether loft, and was preferved 
only by the reftorer bringing him back ; whence he may be faid to 
fell the flave to his owner, and confequently, that he has a right of 
detention. What is here advanced is according to our three dodors. 
Ziffer maintains that a workman poflefles no right of detention in 
either cafe ; that is, whether the effed be exiftent in the article, or 
otherwife; — becaufe, where his work is attended with an effed exift- 
ent in the article he has already made a delivery of the fame to the 
hirer, as having blended it with his property; and a right of deten- 
tion neceflarily ccafes upon delivery. Our dodors, on the other 
hand, argue that the workman, in blending the effed of his work 
with the hirer’s property, has aded merely from neceffity, fmee un- 
lefs he were fo to do it would be impoffible to perform the work. 

VoL. III. T t This 
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This implication, therefore, does not infer that the workman intends 
or defigns a delivery ; and hence his right to detention does not ceafe; 
iir the lame manner ap where, in a fale, the purchafer takes pofleffion 
of the merchandife without the feller’s confent ; in which cafe the 
feller’s right of detention with a view to receiving the price, does not 
ceafe; and fo alfo in the cafe in queftion. 

If the hirer ftipulate with the workman that he lhall himfelf per- 
form the work, he [the workman] is not at liberty to employ any 
other perfon ; becaufe the fubjeft of the contradl is the work of this 
perfon and not of any other, and therefore the right of the hirer is 
connected with his work in particular, in the fame manner as the 
right of the perfon who hires a place or an article is connedled with 
the ufe of that particular place or article. If, on the other hand, 
the work be abfolute, without any ftipulation that the workman 
fhall hmfelf perform it, (as if a perfon were to fay to a taylor 
“ Make up this garment”) the workman is at liberty to hire any 
other perfon to perform the work, as the right of the hirer, in this 
inftance, is merely to taylor' s work, which may be performed either 
by this or by any other taylor ; in the fame manner as the payment 
of a debt, which may be made either by the debtor himfelf, or by 
any other perfon. 


SECTION. 

If a perfon hire another to go to Bafra, and bring his family 
thence, and this perfon accordingly go to Bafra, and there find fome 
of the family dead, and, bring away the remainder, he is entitled to 
his whole hire for the journey to Bafra, and to a hjre for returning 
back in proportion to the number he brings with him ; bccaule# 9S 

he 
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he has performed a part of his contra(£t, and not the whole, it follows 
that he M entitled to an equivalent for what he performs, and that 
his right is annulled in proportion to what he docs not perform. 

1 he compiler of the Medoya remarks that this proceeds upon a luji- 
pohtion of the number of the family being previoully afeertaiaed, 
lb as to oppofe the hire agreed upon to the whole ; for othcrwil'c the 
whole hire is due. This rule, moreover, obtains only where the ex- 
pellees of the remainder are materially leflened by the death of tome ; 
for if the expence of the whole be not thereby diminifhed, (as where 
thofe who died were not grown up, but yet able to travel on foot,) 
the perfon in queftion is ftill entitled to his whole, hire. 

If a perfon hire another to carry a letter to Bafra and bring back 
an anfw'er, and he accordingly go to Bafra, and there find the perfon 
dead, to whom the letter is addrefled, and come back and return the 
letter, he is not entitled to any wages whatever. This is according 
to the two difciples. Mohammed maintains, that he is to receive the ♦ 

ufual hire for going to Bafra, fince in fo doing he has performed a 
part of the contradf, namely, the journey ; the reafon of which is 
that the hire or recompence is in lieu of the journey, as it is that 
which is attended with labour, not the carriage of the letter. The 
argument of the two difciples is, that the carriage of the letter is the 
thing contradted for ; either becaufe that is the defign, (the letter 
being intended as a compliment to the perfon to whom it is addrefled,) 
or b^caule the carriage of the letter is a means of accomplilhing the 
defign of it, namely, a communication of its contents. The title to 
wages, therefore, depends upon the carriage of the letter : but, upon 
the meflenger returning the letter, the contradl is broken, and his 
claim to wages confequently ceafes -in the fame manner as in the 
next following example concerning wheat. If, however, in the calc 
in queftion, the meflTenger leave the letter at Bafra, and return, he is 
entitled to a hire for the journey thither, according to all our doctors, 

T t a fince 
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fiiicc what was contraded for has been in part performed in this 
inftaiice. 

If a perfon hire another to carry wheat to a certain perfon at 
Bqfra, and be accordingly carry the wheat to Bafra^ and then find 
the perfon dead to whom it was configned, and he bring back and re« 
turn the wheat to the hirer» he is not entitled to any thing whatever, 
according to all our dodors, as he has failed in the performance of what 
he had contraded for. It is otherwife (according to Mohammed) in 
the cafe of the letter, becaufe in that cafe (agreeably to his tenets) 
the journey was the thing contracted for, as has been already 
explained. 




CHAP. III. 

Of Things the Hire of which is unlawful or otherwilc ; 
and of difputed Hire. 

I T is lawful to- hire a houfe or fhop for the purpofe of relldence, al- 
though no mention bd^made of the bufinefs to be followed in it; be- 
caufe, as the oftenfible purpofe to which it is to be applied is refidence, 
ticular bufi- this muft be taken for granted ; and refidence docs not admit of va- 

- 1 w 

carrie'donin tious defcriptions. The contract in queftion is therefore valid ; and 
the Icflee is at liberty to carry on in the place any bufinefs he pleafw, 
uniefsitbe the cafc is abfolutc. A blackfmith, however, or a fuUer eir 
of a namrt jjjjjier nhift not refide in the houfe, as this would be evidently in- 

injurious to v 

Uie building, jurfous, fiuce the cxcrcife of thofc trades would fliake the buildiri^. 

Although, therefore, the contract in queftion be abfdlute, /lilTit is 
vktuafly reftriCted to what may not be injurious to the building. ' 

It- 


A houfe or 
fhop may be 
hired with- 
out fpccify- 
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It i* lawful to hire land for the purpofe of cultivation, as this is 
the ufe to which land is commonly applied. In this cafe alfo, the hirer 
is entitled to the ufe of the road leading to the land, and likewife to 
the water (that is^ to his turn of watering) although no mention of 
thefe be made in the contracSt ; becaufe land is hired with a view to 
the ufe of it, which cannot be obtained without a right to road and 
water: — both are therefore included, although no mention of them 
. be made at the time of concluding the contrail : — in oppofition to a 
cafe o^fale \ for in that inftance a right to road and water is not in- 
cluded unlefs particularly fpecified, the end of fale being <7ppropr/W/o«, 
hot prefent ufe; whence it is that it is lawful to fell an afs’s colt, or 
faltpetre grounds, but not to hire them. 

A LEASE of land is not valid unlefs mention be made of the article 
to be raifed in it ; becaufe land is hired, not only with a view to 
cultivation, but alfo for other purpofes, fuch as building, and fo forth ; 
moreover, the articles fown in the land may be of different quali- 
ties, lince fome vegetables come quickly to maturity, whilft others 
are flower of growth. It is therefore requifite that the article be 
fpecified, to avoid difputes between the Icffor and leflee ; or, that the 
lefl'or declare “ I let the land on this condition, that the leflee fhall 
“ raife whatever he plcafes in it,” in which cafe, as the leflor exprefl- 
ly leaves the leflee at full liberty, the uncerts^ty which might occa- 
fion a difpute is removed. - 

If a perfon hire unoccupied land, for the purpofe of building or 
plaivting, it is lawful, fince thefe are purpofes to which land is ap- 
plied. Aftcrwardls, however, upon the term of the Icafe expiring, it 
is incufnbtnt on the leflee to remove his buildings or trees, and to re- 
ftorc the land to. the lelS>rih fuch a fiate as may leave him no claim 
upon, it, becaufe houfes or trees Jbivc no Ipccific limit of cxiftence, 
and if thsy were left-, upon the land it might be injurious to the pro- 
prietor. It is otherwife where land is hired for the purpofe of tillage, 
7 and 
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anJ tlic term of the leafe expires at a time when the grain is yet Un- 
ripe ; for in fuch cafe the grain miift be fuifered to remain upon the- 
land, at a proportionable rent, until it be fit for reaping, beca'ufe, as 
the time that may require is limited and afcertainablc, it is |X)fiible 
to attend to the right of both parties. In the cafe, on the contrary, 
of trees or buildings, it is impoffible to pay attention to the right of 
both jiartics ; and it is therefore incumbent on the leflee to remove 
his trees or jhoufes from the land ; — unlefs the proprietor of the loil 
agree to pay him an equivalent, in which cafe the right of property 
in them devolves to him; (ftill, however, this cannot be, without 
the confent of the owner of the houfes or trees ; except where the 
land is liable to fuflain an injury from the removal, in which cafe the 
proprietor of the land is at liberty to give an equivalent, and appro- 
priate the trees or houfes without the leflee’s confent ;) — or unlefs 
the proprietor of the land aflent to the trees or houfes remaining 
there, in which cafe they continue to appertain to the leflee, and the 
land to the landlord ; for as the right of removing them belongs to 
the landlord, he is at liberty to forego that right. It is written in 
the Jama Sagheer that if the term of the leafp be expired, and the 
land be occupied by pulfe or other garden thofe muft be re- 

moved ; becaufe as thofe have no fixed term of exiftence,' they are 
therefore analogous to trees. 

The hire of an animal is lawful, either for carriage or for riding, 
as to thole ufes animals are applied. If, therefore, the riding be ab- 
folutely exprefled, the hirer is at liberty to permit any perfon he 
pleafes to ride upon the animal, becaufe of the riding being contrafled 
for in an abjolute manner. Upon the hirer, however, either mount- 
ing the animal himfejf, or admitting another to ride on it, he is not 
at liberty to fet any perfon on it befides, becaqfe the adual objc<a or 
the contrail is then afcertaiiied and determined. Men, moreover, 
differ in their mode of riding, whence it in fad becomes the famir as 
if the particulars of the riding had been exprcfsly ftipulated in the 

contrad. 
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coixtratt. In the fame manner alfo, if a perfon hire a drcfs for the 
purpofe of wearing it unreftridtedly, and in an abfolute manner, he 
is at liberty either to wear it himfelf, or to give it to any other perfon 
to wear: but upon putting it on himfelf, or permitting another fo to 
do, he is not at liberty to clothe any one in jt befides. 

If a perfon let a quadruped to hire, on condition that a particu- but in a rt- 
lar perlbn (hall ride upon it, or let a drefs to hire, on condition that a 
particular perfon (hall wear it, — and the hirer fet upon the quadruped 
I'ome other than the per(bn fpecified, or give the drel's to feme other to the ufe 
perfon to wear, and the quadruped or drefs be deftroyed, he [the hirer rcfpoii- 
hirer] is refponfible ; becaufe, as men differ in their manner of riding, ^'rticicTured, 
and of wearing clothes, the fpecification of a particular perfon is va- 
lid, and confequently it is not lawful for the.hirer to fwerve there- 
from. The fame rule alfo obtains with refpedt to every thing liable 
to be differently a(fedled by a different occupant : in other words, if 
the perfon who lets to hire rc(l:ri£l: the ufe, it is reftridled accordingly; 
and if the hirer fwerve therefrom, he is refponfible in cafe of the 
deftrudlion of the article, for the reafon above (fated. Land, however, unlefs thr-t be 
and every other article not liable to be differently affected by a dif- noribiU^w 
ferent occupant, (fuch as a tent or pcfvillion,') is not reftridled in 
point of ufe by the mention of a particular perfon ; and confequently, tion, 
the hirer is at liberty to put any one to refide in it that he pleafes, 
fiiicc the exclulive redriAion is of ufe only becaufe of its preventing 
a dif&rence of effect. But the refidence of perfons whole bufinefs 
is of injurious tendency to a building, (fuch as blackfmiths, and fo 
forth) is always excepted from the contract, as was before explained. 

, . 'Mi. ' 

If a perfon hire an animal to carry a burden, and the perfon who or, unlefs the 
lets it to hire fpecify the nature and quantity of the article with notofa'ia-*' 
which the hirer is to load the animal, —as if he were to fay, for in- *“'« lo >njure 
ftance, ‘‘ You lhall load it with five Kafte%s of wheats* — the hirer 
is in this cafe at liberty to load the animal with an equal quantity of 

any 
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any article not more troublefomc or prejudicial in the carriage than 
wheat, fuch as barley, or rape-leed, as all articles of that deferip- 
tion are included in the perrniflioa contained in the contract, becaule 
of their not occafioning any difference, or becaufe they may be even 
preferable to what was fpecificd in it, as being lefs prejudicial. The 
hirer, however, is not at liberty to load the animal with any article of 
a more prejudicial nature, in the carriage, than wheat, (luch as falt^ 
for inllance,) fuice to this the leflbr had not aflented. 

If a perfon hire an animal to carry a certain quantity of cotton, 
he is not at liberty to load the animal with a fimilar quantity of iron, 
fince it is highly probable that the carriage of the iron may be more 
prejudicial to the animal than the carriage of the cotton^ for this rca- 
Ibu, that the iron prefles chiefly on one fpbt of the creature’s back, 
whereas the cotton prefles on it equally in all parts. 

An excefs in If a pfcrfon hire an animal to carry a certa’ia quantity of wheat, 
duces a pro- and load it with a greater quantity, and the animal pcrifli, be is re- 
fefpMfiWity ^poJ^^ible in the proportion of the excefs load. Thus a perfon, for 
inftance, hires an animal to carry ten Kefetzs of wheat, and loads 
him with fifteen Kefeezs, and the animal perilhes -in Which cafe 
he is rcfponfible fiar one third of the value of the animal. The rea- 
fon of this is that the animal in queftion has perilhed in confequence 
both of what has been permitted to the hirer, and allb, of what has 
not been permitted ; as, therefore, the deftru6:ion has been occafioned 
by the <whole burden^ it is divided between both parts rcfpedtively ; 
and accordingly, nothing is accounted upon the proportion allowed, 
but an indemnification is due upon the proportion ^/fallowed. If, 
however, the hirer had orerloaded the animal to a degree beyond 
what it was able to bear, he is, in this cafe, relponfible fiir the 
•whole of the value, fince he was utterly unauthorifed to aft thus, 
as it is altogether untifual to do fo. 


Ip 
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Ip a per(bn hire an animal for his own riding, and he take np an- A rider, tak- 
other per foil behind him upon the animal, and the animal periih, he 
is refponfible for one half of the value. — Ne regard is paid to the load 
in this inftance, becaufe a perfon who does not underftand riding will laif the value 
hurt an animal’s back, although he be of light weight, as, on the 
contrary, a complete rider fits light on horfeback, although his per- 
fon be heavy. — Befides, a man is not an article of weight, whence 
his weight cannot be afeertained; and accordingly regard mufl: be paid 
to the number of the riders, in the fame manner as, in offences againft 
the perfon, regard is paid to the number of the offenders in othei 
words, if one perfon accidentally give another ten wounds, and a 
fecond perfon give him one wound, and the wounded perlon die', the 
fine of blood is due from both in equal fhares. — What is here advanced 
proceeds on a fuppofition of the animal in queffion being capable of 
carrying double ; for if it be incapable of carrying double, the hirer is 
refponfible for the whole value, in the fame manner as in the cafe of 
It is alfo to be obferved that, in the fame manner as this rule 
applies to adults^ fo does it likewife to injants capable of riding alone 
upon an animal: but if the hirer place behind him an infant in- 
capable of riding alone, it is the fame as goods or effects, and he 
is, in fuch cafe, refponfible only in proportion to the additional 
load. 

• . ... 

j If a perfon hire an animal for riiding, and pull the halter, or beat An hired ani- 
^g^animal, fo as to oqcafion its de^th, he is refponfible for the whole ^oIinT/^fagf 
Vj^lvjp, according to Haneefa.' The two difciples maintain that he is 
not refponfible where he only pulls the halter or beats the animal in fjionfibiiity. 
fuch a degree as is cuftomary, fince every thing cuftomary is included 
in the contrafl, and therefore the cafe is, the fame as if he were to per- 
form ihofe aOs by exprefs permiflioaof the owner, whence he is not 
refponfible.— The argument of Haneefa is that the owner’s permifiion 
is reftrifted to the condition of fofety, Cnee an animal may be driven 
without cither pulling the halter or beating it, both of thefc being an 
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duce refpon- 
fibility. 


cxccffive and unncccflaiy exertion : the ufe, therefore, is reftri<Sed to 
the condition of in the lame manner as the travelling upon the 

public highway. 

If a perfon hire an animal to carry him to a particular place, {hle- 
dina, for inftance,) and he go out of his way, and proceed to another 
place, and then return with the animal to Medina., and it die, he is 
refponfible for it. The fame rule alfo holds with refpeft to an animal 
lent. — Some have faid that this example proceeds upon a fuppolition of 
the animal being hired merely to go to Medina, (not to go and return^) 
in which cafe the hirer is not, in faft, required to reftore it to the 
owner: but that where it is hired for the purpofe both of going and 
coming, the hirer is in the lame predicament with a truftee who firft 
fwerves from the terms of his truft, and afterwards accords to them, 
in which cafe he is not refponfible for the depofit in his hands.— 
Others, again, fay that the rule is ablblute; and confequently that 
relponfibility attaches in either cafe; for there is an eflential difference 
between a hirer or borrower, and a truftee; becaufe the truftee is di- 
refled to keep the depofit, independantly, and confequently the order 
for confervation ftill remains in force after the truftee ceafes from his 
deviation and reconforms to the terms of truft, whence he reverts to 
his lituation of reprefentative of the owner ; whereas, in a cafe of hire 
or loan, the hirer or borrower are dire^ed to keep the article depend- 
antly of the ufe, and not fwdependantly ; and confequently, upon the 
ufe ccafing, they no longer continue reprefentatives of the owner ; 
whence they are not difeharged from refponfibility by their return to 
This is approved. 

If a perlbn hire an afs with its laddie, and fallen upon it another 
(addle, of the fame fort as is commonly ufed upon fuch an afs, he is 
not refponfible if the afs perilh ; bccaufe where the faddle is propor- 
tionate to the animal, the owner’s afTent extends to it, as the reftric- 
tion is advantageous only in cafe of the other faddle being heavier than 

the 
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the one fpecified in the contract, when, if the afs were to pcrifli, the 
hirer would be relponhblc in proportion to the difference. — If, on the 
contrar}’, tlic hirer woe to fallen upon the afs a faddlc of a fort not 
commonly ul'cd upon fuch an afs, he is refponfible for the whole va- 
lue; for as this is not included in the leflbr’s affent, it follows that 
the hirer, in fb doing, adls contrary to engagement. 


iinlefs the 
mh jg} t be dif- 
f'cicni, vvJien 
rclponfibility 
at trie he s in 
propoiiion to 
the e.xceh. . 


If a perfbn hire an afs, with its faddle, and faften upon the afs a 
pack-faddle, of a fort not commonly put upon fuch an afs, he is in 
this cafe refponfible for the whole value of the animal, for the reafon 
alleged in the example of the /addle", nay, the obligation refts upon 
him in this cafe, a Jortiori, fince a pack-faddle or panniers are not of 
the fame nature as a r/Vf/Wg"- faddle, and are, moreover, heavier. If, 
alfo, he fallen upon the afs a pack faddle of a fort commonly ufed upon 
fuch an afs, he is refponfible for the whole value, according to Ha- 
neefa . — The two difciples allege that, in this inllance, he is refpon- 
fible only in proportion as the load of the pack-faddle exceeds that of 
the riding-faddle ; bccaufc, where the pack-faddle is of a fort com- 
monly put upon fuch an afs, it follows that the r/V/wg-faddle and the 
/ac/’-faddle are equal, and confequently that the owner of the afs af- 
fents, — except the latter exceed the former in weight, in which cafe 
the hirer is refponfible in proportion to the excefs of weight, as to that 
the owner is not aflenting. — The excefs, therefore, in this inflancc, 
is analogous to a cafe where the perfbn who lets out an animal to hire 
fpecifies the quantity of wheat he is to carry, and the hirer loads it 
with a larger quantity. — The argument of Hanecfa is that a pack- 
faddle is not in the nature of a common fiddle: — it is not fo in appear- 
ance, fince it is more fpread upon the animal on one fide than on the 
other*; nor is it fo in reality, fince a pack- laddie is for carrying 
burdens, whereas a common faddlc is for riding. — The hirer, thcrc- 


If the natiirf 
rf the l.iddlL* 
be difFcrcnl, 
rcipO!diblliiy 
attaches m 
toto* 


♦ This alludfs to the particular fafbion of the PaJeifi^ or Perftan pack-Ciddle, with 
which the tranflator is unacqualntcil. 
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fore, in faftening a pack-faddlc upon the afs, a£l3 contrary to his en- 
gagenfent with the owner, in the fame manner as a perfon who hires 
an animal to carry •wheat and loads it with iron. 

If a perfon hire a porter to carry a load of wheat to a certain place, 
by a particular road, and he take another frequented road, and the 
wheat be loft, he is not refponfiblc ; and if he carry the wheat fafe to 
the place, he is entitled to his hire. — ^This proceeds upon the fuppoli- 
tion that the roads are not widely ditTereut, for in this cafe the reftric- 
tion to either in particular is ufelefs. — Where, however, the roads are 
widely different, that taken by the porter being dangerous or round 
about, or of difficult paflage, the porter is rcfponfible in cafe of the 
wheat being loft, fince the reftri(ftion is of ufe in this inftance, and 
therefore valid.-— It is to be obferved that Mohamned does not make 
this cliftineftion, but alleges that the porter is not refponfible if he 
carry his load by any other than the road fpccificd, provided it be one 
commonly ufed; becaufe, where it is a beaten path, there is no ap- 
parent difference between the two. — If, on the contrary, he carry the 
load by an unfrequented road, and it be loft, he is refponfible for the 
value, as the reftriftion is valid, and the porter a£ted contrary to his 
inftruftions. — If, however, in this cafe, he carry the wheat fafe 
to the place, he is entitled to his hire ; becaufe upon fo doing 
his deviation from his orders is reiftified, and th? end is ob- 
tained. 

If a perfon hire land for the cultivation of wheat, and fow therein 
trefoils or clover, he is refponfible in proportion to the damage the land 
fuftains, becaufe the cultivation of any fpecies of grafs * is more inju- 
rious to the land than the cultivation of wheat, as thofe require more 
water, and their roots fpread more in the ground. — In this inftance, 

« 

* The term, in the original, is which applies to all ther moro fucculent fpecies 
of field herbage. 
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therefore, the lelfee has afled contrary to his agreement with the lef- 
for, iuafmuch as he had done a thing more injurious to the laud than 
what the Icflor had fpecified. — But if the leflbr require this cotnpcnla- 
tion, he is not entitled to any rent, as the leflcc in that cafe ftands as 
an ufurper, becaufe of his a<fting contrary to engagement, as before 
explained. 

If a perfon deliver a piece of cloth to a taylor, direfling him to a / ayUr is re- 
make it into a Peerabin., or flairt, for a particular hire, and he make 
it into a Kabbi, or fliort veil, the perlon has it in his option either to from hisoi 
take a compenfation from the taylor for his cloth, or to receive the 
Kabba, paying him an adequate hire, which, however, is not to ex- 
ceed what had been at firfl: agreed upon. — This is according to the 
Zdbir Rawdyet. — Some have faid that the Peerdhin is merely a Kdbbd, 
or veft, of one fold. — Others, again, fay that the Peerdhin is not par- 
ticularly reftrifled to a veft of one fold, as both are ufed indiferimi- 
nately at all feafons. — It is reported, from Haneefa, that 'the propri- 
etor of the cloth is to take a conapenfation from the taylor, and that 
he has no option of any thing elfe ; bccaufe, as the Kdbbd is a Ipecies 
of apparel totally different from the Peerdbiny the taylor Hands in the 
predicament of an ufurper. — The reafon of the doflrine, as reported 
from the Zdbir Rawdyet, is that the Kdbbd is in one (hape a Peerdhin, 
as it is occafionally ufed inftead of tlie Peerdhin, and in another view 
it is not fo. — Hence there is both a (imilitude and a dillimilitude; and 
accordingly the proprietor of the cloth has it at his option to take a 
cooaprinfation for the value, (in which cafe the cloth becomes the pro- 
perty of the taylor,) or, to take i\ie Kdbbd, paying an adequate hire: 

—Up, adequate hire only is due, bccaufe the taylor has not com- 
pleatly fulfilled his agreement ; and it muH not exceed what 
was at firft agreed upon, as obtains in all calcs of invalid hire. 

\ 

If a peribn deliver a piece of cloth to a taylor, direfling him to 
make it into a Kdbbd, and he make it into a Sbihoar, or drawers, 
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lome allege that the proprietor mufl: accept a compenfatioo ; and that 
he has no other option, bccaule of the different ufes to which thole 
two forts of apparel are applied. — It is certain, however, that the 
proprietor has it at his option, in this inflance, either to take a com- 
penfation for the value of his cloth, or to take theShilwarf paying an 
adequate hire; becaufe the ulc, namely clothing and covering naked- 
nefs, is the fame in both ; and the cafe is therefore analogous to where 
a perfon orders a brazier to “ make him a dilh of this brafs,” and the 
brazier makes him a brazen plate, in which inftance the proprietor of 
the brafs has an option, and fo allb in the cafe in queftion. 


CHAP. IV. 
Of invalid Hire. 


An invilid 
condition in* 
validates 
hire; 


Hire is rendered invalid by involving an invalid condition, in the' 
fame manner as fale, for hire Hands in the place of fale, whence it is 
that a contradl of hire may be diflblved in the fame manner as a contrail 
of fale. 


but a proptr- In a cafc of hire rendered invalid by involving an invalid 
bi'fuch*cafe* co*^dition, a proportionate hire is due where that does not exceed the 
due, to the hire fpecified in the contra(H,-“in other words, of the fpecified 
hlref^dfied. hire and the proportionate hire, the fmalleft is due . — Zifer main- 
tains that a proportionate hire is due, to whatever amount it may ex- 
tend ; for he conceives an analogy between the cafe in queftion and a 

cafe 
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cafe of invalid fale, in which the value oi the article is, due, to what- 
ever amount. — The argument of our do(51:ors is that ufufruft cannot 
be appreciated but by a contrafl entered into to anfwer the nccelfity of 
mankind, whence, in valid hire, the degree is meafured by the ne- 
celfity. — As, however, invalid hire is a dependant of a contraft of 
valid hire, it has a relation to a valid contrad, and confequently re- 
gard is paid in it to what may be the cuftomary recompence in valid 
hire, which is a proportionate hire. — Now the parties, in a cafe of in- 
valid hire, having agreed upon a fpecific amount, it follows that both, 
in making fuch fpecification, agree to remit whatever may be beyond 
the fpecified hire, where that is exceeded by the proportionate hire; 
in this cafe, therefore, the fpecified hire is due:— but if, on the 
other hand, the proportionate hire fall Jhort of the fpecified hire, the 
excefs of the fpecified hire is not due, as the fpecification itfelf was 
invalid.— It is otherwife in an invalid fale; for as an article of fale is 
appreciable t^its extent, there is no neceflity for a regard to the cou- 
trad in order to manifefl: its value. Now this value is the original 
thing : if, therefore, the fpec^ification of a price be valid, (as in a cafe 
of valid fale) the efFed paffes from the original thing to the faid price ; 
but if, on the contrary, the fpecification of a price be invalid, (as in 
a cafe of invalid fale,) the effed does not pafs from the original thing, 
to the price. 

If a perfbn hire a houfe, on a condition thus exprefled, that “ he 
“ fhall pay one dirm every month,” fuch contrad is valid for one 
month, but invalid for every fubfequent month, unlefs the whole of 
the months for which it is to be hired Be fpecified, in which cafe it 
continues valid.— ~The arguments on which this is founded are drawn 
from the conftrudion of the words in the Jr able idiom.— It is to be 
obierved that as the contrad in queftion is valid for one month only, 
it belongs to both the leflor and leflee, refpedively, to diflblve the 
contrad at the end of the month, as the contrad is then com- 
plete and finilhed.— If, therefore, in this inftance, the Icffee, after 


A contra£l In- 
definitely ex- 
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the expiration of the fud month, continue in the houfe for a (Ingle 
iaftant of the (cco/id, the contradl remains in force for the lecond 
> month, nor is the leiibr at liberty to put out the lellce until the end of 
this montli ; (and the fame rule holds with relpedl to every month in 
the beginning of which the leflee continues to occupy the houfe;) bc- 
caufc the contrad appears to be renewed, with the conient of both 
parties, in virtue of the leflee ftill continuing to occupy the houfe in 
tlic I'uccecding naonth. — 't'his, hoWever, proceeds merely upon ana- 
logy ; and has been adopted by Ibme of our naodern doftors. — Ac- 
cording to the Zahir Rawciyet, an option of difi'olution remains in the 
next month, to either party, to the end of the tirfl: day of the 
month ; for in having regard to the very firft injiant only of that 
” montli, a reftriflion is induced fo narrow as not to admit the exercife 
of an option. 

Rule! wiih If a perfon hire a houfe for a year, at the rate of twelve dirm, it 
Wlwfcs!* is lawful, although no mention be made of the rent of each month 
refpeftivcly ; becaufe, as the whole term of the leafe is known with- 
out divifion, it is therefore the fame as hiring for a lingle mouthy 
which is lawful, although no mention be made of the rent of each 
day refpeflively. — It is to be obferved that if the day of the year’s 
commencement be fpecifled (aS if the leflee were to fay “ I take this 
“ houfe, for a year, from the firft of the month Rajab,"') the leafe 
commences from that date. — If, on the contrary, no date of com- 
mencement be fpecifled, the leafe commences from the date of the 
deed itfelf ; becaufe all dates are equal with refped to hire, and there- 
fore a Icale in this particular relembles a vow ; in other words, if a 
perfon make a vow that “ he will not /peak (for inftance) to a parti- 
“ cular perfon for one month,” the obfervance of his vow commences 
upon the inftant of exprefling it, all dates being equal with refpefk to 
vows ; and fo alfo in the cafe in queftion, — It is alfo to be obferved, 
that if, in this inftance, the cpntrafl: of hire be concluded on the firft 
day of the month, all the fucceeding months of the year are counted 
7 from 



Chap. IV. 


HIRE. 


337 


from the appearance of the new moon, as this is the oii^lnal llamlird 
of calculation. — If, on the contrary, the contraifl be concluded after 
the lapfe of feme days from the commencement of a montli, the Icafc 
is in that cafe for three huudi'ed and fixty days, according to Hanecfa ; 
and there is one report from Jlboo Toofaf td the fame cftecl:. — Accord- 
ing to Mohammed, and another report of Ahoo Toofaf, the firll month 
is to be counted by days, to be completed from the next luccceding 
month ; and the other months mull be counted from the appearance 
of each new moon ; becaule a calculation by the number of days is ad- 
mitted purely from necelhty, which cxills in the fu ll month only. — 
I'he argument of Hancefa is that upon the firft month being com- 
pleted by the dedu£lion of a certain number of days from the fecond,, 
that alfo mull, from necelhty, be counted by days; and fo of the rell 
to the end of the year; — in the fame manner as obtains with refped 
to the Edit ; — that is to fay, if a divorce take place in the middle 
of a month, it mull be counted by days; and lb allb in the prefent 
inllance. 

Keepk Rs of baths and cuppers are lawfully entitled to wages : — the 
former, becaufc it is an invariable cuftom, among all Mujfulmans, to 
pay them wages, and the prophet has fiid “ Whatever feems good 
“ unto the body of 'the Mussulmans is alfo good before God;” — and 
the latter, becaule the prophet paid a rccompence to a perfon who 
performed the operation of cupping upon him; and alfo, becaufc 
this is a certain rccompence -for a certain fervice, and is therefore 
lawful. 

There are no wages for the covering of animals, — that is, for 
bringing a male to copulate with a female ; bccaufe the prophet has faid 
“ AssrS-TEEs is among the things prohibited^ and by Ajfb-tees is 
underllood the recompence for the copulation of a fallmy or lb 
forth. 
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It is not lawful to accept a recpmpencc for fummoning the people 
to prayers, or for the performance of a pilgrimage, or of the duties of 
an Jmiim, or for teaching the Koran, or the law ; for it is a general 
rule, with our dodors, that no recompence can be received for the 
performance of any duty purely of a religmts nature. — According to 
Shafei, it is allowed to receive pay for the performance of any religi- 
ous duty which is not required of the hireling in virtue of a divine or- 
dinance, as this is only accepting a recompence for a certain fervice ; 
and as the afls above deferibedare not ordained upon the hireling, it is 
confequently lawful to receive a recompence for them. — The argu- 
ments of our doctors upon this point are twofold. — First, the pro- 
phet has faid, “ Read the Koran, but do not receive any recompence for 
“ fo doing and he alfo direfted Qtbman-bin-Abeeyas^ that if he were 
appointed a Maiuzin [a cryer to prayer] he Ihould not take any wages. 
Secondly, where an a£t of piety is performed, it fprings folely from 
the performer, (whence regard is had to bh competency,) and con- 
fcqucntly he is not entitled to any recompence from another, as in the 
cafes Q^fajling or prayer. teacher of the Koran, moreover, is in- 
capable of inftruding another in it, but by means of qualities exifting 
in his fcholar, namely capacity and docility, and therefore undertakes 
a thing the performance of which does not depend upon himfelf, 
which is confequently invalid. — Some of our modern dodtors, how- 
ever, hold it lawful to receive wages for teaching the Koran in the 
prefent age, becaufe an indifference has taken place with refpedt to re- 
ligion, whence if people were to withhold from paying a recompence 
for inftrudlion in the facred writings, they would in time be diife- 
garded;— -and decrees pafs accordingly. 


It is not lawful to receive wages for finging, or lamentation*, or 
for any other fpecies of public exhibition, as this is taking a recom*- 

* Arab. Noohu. Crying over the dead, (by female mourners, who it.a pro- 
feflion.) 


pence ^ 
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pence for an a£t which Is of a criminal nature, and a£ts of that nature 
do not entitle to a recompence in virtue of a contraft. 

The hire of any thing indefinite is invalid, according to Haneefa, 
unlefs from a partner. — The two dlfciples maintain that fuch hire is 
valid; — and decrees pafs accordingly. — (This rule chiefly applies to 
luch cafes as where, for inftance, a perfon lets a fliare or portion of 
his houfe to another, or lets his own fhare in a partnerfhip-houfc to 
any other than his partner.) — The argument of the two dlfciples is that 
an indefinite part is capable of being uled, (whence a proportionate 
hire is due,) and the delivery of it is practicable, cither by the leflbr 
vacating his fhare to the leflee, or by agreeing to hold it with him al- 
ternately. — The cafe is therefore the fame as if he were to let it to a 
partner, or between two, which would be valid: confcquently this 
refcmbles a cafe of fate . — The argument of Haneefa is that as the lei- 
for, in this inftance, lets to hire an article which he is incapable of 
delivering, the deed is confcquently invalid. — The ground of this is that 
the delivery of an indefinite part of any thing is inconceivable ; be- 
caufe delivery cannot be completely executed on one part without 
feizin on the other; and Icizin, as being a perceptible a£t, cannot 
take place but upon a fpecific fubjeCt. — ^With refpeCt to evacuation, it 
is regarded as a delivery, becaufe it amounts to inveftiture, an aCt 
through w'hich occupancy, or, in other words, a power of feizin, is 
obtained. With refpeCt to ahernate occupancy, on the other hand, 
that cannot be eftablifhed but in virtue of a right of property in the 
ufe, which is an efieCt of the contract of hire. Now as the effect of 
any thing muft be fubfequent to that thing, it follows that the al- 
ternate occupancy is fubfequent to the execution of the contract of 
hire : but ability to make delivery is one condition of the contract ; ami 
as the condition to a thing muft precede that thing, it follows that the 
ability to make a delivery muft precede the contract of hire. A thing, 
however, which is fubfequent cannot be epnfidered as antecedent ; and 
hence the alternate occupancy, which is fubfequent, is incapable of 
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being accounted a delivery. — Where, on the contrary, the leafe is to 
a partner, the whole life ariling from the article becomes the property 
of the Icflee, and confequently no part of what he holds can be 
termed indejinite: neither is the difference in the nature of the ufufrud 
(from part of it being in virtue of right of property, and part of it in 
virtue of a leafe) injurious to the leffee in this inftancc. — Befides, the 
hire of an indefinite fubjeft is unlawful from a partner alfo, (according 
to an opinion of Haneefa, as reported by Hafand) — It is otherwife in a 
cafe of fupervenient indefinitenefs, as that does not occafiou contention. 
(A fupervenient indefinitenefs is where a perfon lets an article to two 
perfons, and one of the leflees dies, — or where two perfons let an ar- 
ticle to one perfon, and one of the leffors dies, — in which cafe the 
leafe continues in force with refpefl: to the other’s fhare, indefinitely, 
and does not become invalid, according to the Zahir Kawdyet, for 
this reafon, that ability to make delivery is not a condition merely be- 
caufe of the contraft, but becaufe of the obligation of delivery, — 
which obligation exifis in the beginning, not afterwards, whence 
the ability of delivery is not a condition in the continuance. ') It is alfo 
otherwife where an article is let to two perfons, becaufe in this inftance 
a delivery of the whole is eftablifhed, after which an indefinite divi- 
fion fuperveues, becaufe of the right of property of each party being 
feparate. 

It is lawful to hire a nurfe to fuckle a child, at a certain rate of 
wages; becaufe God has faid in the Koran, “ if they suckleI 
“ YOUR CHii>DREN, PAY THEM THEIR HIRE;” and alfo, becaufc, 
in the time of the prophet, fuch was the praftice, — and likewife both 
before and fince his time. — Some have faid that the contradl of hire, in 
the calc in queftion, is a contrail for ferving the infant, the particu- 
lars of fuch fervice (namely attendance and milk) following as de-> 
pendants, in the fame manner as the colour in a contraS: for dying 
cloth. — (Others maintain that the contrafl is a contradl for the millt^ 
the attendance following as a dependant : and accordingly, if a’ goat 
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be hired give milk to an infant, no recompence is due. — The former 
opinion, however, is more conformable to law ; becaufc contra£ls of 
hire are not concluded for deftru£tion or expenditure of an adually 
cxiftent article ; as where, for inftance, a perfon hires a cow for the 
purpofe of ufing her milk, which is invalid, as fliall be Ihortly fhewn 
in its proper place.) — Such, therefore, being the cate, the con- 
tra£l in queftion -is valid, provided the rate of hire be fpecified, con- 
fidering it as hiring a perfon for the fake of her attendance. 

It is lawful to hire a nurfe to fuckle an infant in return for meat 
and clothing, on a favourable conftruiftion, according to Hancefu . — 
The two difciples maintain that this is not lawful, becaufe as the rc- 
compence is indeterminate and unknown, the cafe is therefore the 
fame as if the woman were hired to bake bread, or fo forth, in return 
for her meat and clothing. — The argument of Haneefa is that the in- 
determinatencfs in queftion is not likely to engender ftrifc, fince it is 
cuftomary to feed nurfes in a liberal manner, with a view to render 
them kind and tender to the children under their care. — This cale, 
therefore, refemblcs the felling of a mcafure of wheat out of a heap, 
which is lawful, although the feller be at liberty to give the wheat 
from whatever part of the heap he pleafes, as an ignorance in that 
particular does not engender ftrife. — It is otherwife in the cafe of 
hiring a woman to bake bread, or the like, becaufe an ignorance in 
that inftance is calculated to occafion contention. — What is here ad- 
vanced proceeds upon a fuppofi|ion that no explanation has been given 
concerning the quantity or quality of the food and clothing agreed for 
to the nurfe. — It is written in the Jama Saghecr that if a nurfe be 
hired to fuckle a child for her vidtuals and clothing, — in this way, that 
an explanation be given of the kind and falhion of her apparel, and the 
time of giving it, and a Ipccific number of dirms appointed for her 
board, — and vidtuals be afterwards given in lieu of the money, it i^ 
lawful according to all, becaufe in this cafe there is uo ignorance. — 
Or,.if the viftuals be fpecified, and the quantity and quality explained, 
6 this 
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this alfo is lawful, for the fame reafon ; and in this inftaiice it is not 
rcquiUte that any time be fixed for giving the victuals, becaufe 
articles of weight, and mcafurement of capacity, when deferibed, 
become a debt, and a debt is fometimes prompt and fometimes de- 
ferred, like price, which confifts of money. — It is, however, a con- 
dition, with Haneefa, that an explanation be given of the place where 
the vicluals are to be delivered, in cafe of any expence (of porterage, 
and fo forth) attending it. — The two difciples, on the contrary, 
maintain that this is not a condition, as has been fully ftated under the 
head of Sale. — It is otherwife with refpedl apparel-, for in that 
inftance an explanation is requifite, not only of the place, but alfo of 
the time of delivery, as w^ll as of the quantity ; becaufe clothing is 
not conflrued to be a debt except in a cafe of Sillim fale ; and as, in that 
inftance, a prompt payment is requifite, fo alfo where the nurfe is 
hired for a rccom pence in clothes, it is requifite that a prompt deli- 
very be fpecified, as well as the quantity and the quality. 

The hirer, in the cafe above ftated, is not at liberty to prevent 
the hulbandof the nurfe fronqt having carnal connexion with her; be- 
caufe as fuch connexion is the hulband’s right, it is not in the hirer’s 
power to annul it, — for this reafon, that the hulband, in cafe of his 
not being informed of the contraft at the time of concluding it, is en- 
titled to diflblve it, for the purpofeof prefervinghisown right. — The 
hirci', however, may prevent the hulband from having fuch carnal 
intercourfe in his houfe, fince that place is his exclufive right. — If, 
alfo, in confequence of fuch connexion, the nurfe prove pregnant, 
the infant’s guardians are at liberty to diflblve the contraft, provided 
there be any apprehenfion of injury to the child’s health from the ufe 
of her milk, as is moft probable in fuch inftances and for the fame 
reafon alfo, they are at liberty to diflblve the contraft where the nurle 
falls fick. — It is alfo incumbent upon the nurfe to prepare the child’s 
vidluals by maftication, and to avoid every fpecies of food which might 
prove injurious to her milk* in purfuance of her duty. — In flTort»' in 
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all matters of this nature, regard is had to cuftom, where there is no 
divine ordinance. The performance, therefore, of every ufual fer- 
vice to a child (fuch as walhing its linen, preparing its victuals, ami 
fo forth), is incumbent upon the nurfe. The vi^iuals, howcvei, 
mufl: be provided by the father. With refpedt to what has been ob- 
ferved by Mohammed, that, “ it is incumbent upon the mule to 
“ provide oils and perfumes ^' — this is according to the cuftom of 
Koofd. 

If the nurfe above mentioned feed the child with goat’s milk, 
during the term of hire, ftic is not entitled to any wages, as not 
having performed what was her duty, namely fofterage, or, in other 
words, the feeding the child with milk from her own breafts ; for 
feeding it with milk from a goat is not fofterage, but merely feeding 
it with milk. Wages, therefore, are not due to her in this inftance, 
as flie has not performed what flie had contracted for. 


If a perlbn deliver thread to a weaver, to make it into cloth, in a contraa of 
confideration of an half thereof to himlelf, he is to receive a recom- I'ng^ihaTthc 
pence proportionate to his work ; and the fame rule alfo holds if a 
perfon hire an afs to carry wheat, paying, in confideration, a mea- from the ar. 
lure of fuch wheat. The contract, therefore, is invalid in both fii'iVr ’d or 
thefe inftances, becaule the recompence is made to confift of a thiiirr yroughtupon 
obtained by the labour of the perfon or animal hired, and hence the 
cafe is analogous to that of an allowance made for grinding *, which 
has been prohibited by the prophet.- (The cafe of allowance for 
grinding is where a perfon hires an ox to grind grain in confidera- 
tion of a proportion from the flour or meal : — and this cafe is the 
grand criterion by which a judgment is formed of the invalidity in 
various inftances of hire, more efpecially in our country.) The rea- 

* Exprefled by an AraHt phrafe {^Kafttz Tthan), which will not bear a literal tranda- 
tion.^ It is more fully explained in Vol. IV. in treating of CvnpaElt of Cultivatkn. 
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foil of the prohibition, in this inftance, is that the hirer is incapable 
of delivering the rccoinpcncc, (namely, a part of the woven cloth, 
or a part of tlic earned grain) ; tor as the obtaining of it depends 
upon tlic of the perfon or animal hired, the hirer cannot be ac- 
counted capable of making delivery merely in virtue of the capacity 
of that perfon or animal. The contradt is therefore invalid, and an 
•dequate hire is due. It is otherwile where a perfon hires an afs to 
c.irry one half of a parcel of wheat, in confideration of the other 
half; for in this inftance no hire is due on account of the animal 
liircd, as the hirer has conllituted the owner of the afs proprietor of 
half of the grain upon the inftant, in the manner of a prompt or ad- 
vanced payment, and confequently the wheat is in partnerfhip be- 
tween them, for reafous which will be explained in a future example. 
It is to be oblerved that where a perfon hires an afs, to carry wheat, 
in confideration of a meafure of fuch wheat, or an ox, to grind grain, 
the hire allowed muft /tot exceed the value of what has been fpeci- 
ficd, bccaulc, as the hire is invalid, the leajl only of the two (the 
hire named, or an adequate hire) is due, fince the perfon who lets the 
animal has agreed to remit any thing beyond. It is otherwife where 
tw o men cuter into a partnerfliip in colle<5ling wood, and one of them 
fays to the other, “ I will take the whole wood, and pay you a re- 
“ compence for your fliare in the collefting of it for in this cafe an 
adequate recompcnce is due, to whatever amount, (according to 
Mohammed,) inafmuch as no fum has been fpecified in this inftance, 
whence no remiftion of any excefs can be ii;ferred. 

< 

If . a perfon hire another to carry wheat which is in partnerfliip 
between them, no recompence is due ; for in all grain fo carried 
the porter works on his own account, whence a complete delivery is 
not made of the thing contracted for. 

' 

If a perfon hire another to bake ten particular faas of wheat into 
bread, this day,” for a dirm, it is invalid, according to Hafttffa. 

.:The 
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The two^ifciples, in the Mabjoot, article Hire, maintain tliat (he c,<-cwii< wn- 
contraft quclUon is valid; bccaule in this inftance the I'cifonn- 
ance of the ia/k [of baking the bread] is the thing really cniurartcti 
for, the mention of a time being conddered merely as for the jnii- 
pofe of expedition, in order that the contrafl may be valid ; and con- 
lequcntly the objedtioii of uncertainty is removed. The argument 
of Haneefa is that the thing contraiSled for is uncertain ; becaufc the 
fpecification of a time argues that the thing contrafted for is general 
ufufruft, or, in other \\'ords, the hireling’s furrender of hlmfclf [to 
fervice] ; and, on the other hand, the fpecification of a particular a6l 
argues that fuch a£l: is the thing contraded for. Now general ufu- 
frudl and a particular a£l cannot be united; for where a particular 
ail; is the thing contraiSfed for, no hire is due for the labourer’s fur- 
render of himfelf. As, moreover, neither of thefc has a preference 
over the other, and the advantage is to the hirer, in the latter 
inftance, and to the hireling in the former, it follows that a contradl 
of this nature would lay a foundation for flrife. It is reported, from ^ 

Haneefa, that where the hirer, inftead of “ this day” fays “ within 
“ this day," the hire is valid, as in fuch cafe the thing contrafled foi- 
ls the particular aifl or talk fpecified ; contrary to where he fays 
“ this day.” The arguments upon this point are connefted with 
Arabic grammar, and have already been Hated in treating of 
Hhtfce *. 

Ip a perfon hire land, ftipulathig that he lhall be at liberty to A leafe of 
plough and cultivate it, or to water and cultivate it, fuch contrad; is 

• The arguments in this example turn upon the difiinflion between the performance 
of a thing by gtntral fervice, and the performance of the fame thing in a particular inftance ; 
that is, between hiring a perfon for any buftnefs by the day, or fo forth, and engaging him 
for the perfprmance of the fame buftnefs by the particular tajk. If the contradt for a par- 
ticular tajk be fo exprelTed as to leave it uncertain whether the fecompence fpecified be for 
the day’s fervice, or for the particular work required, it is in that cafe invalid, (according 
to HaHtrfa,) znA confequently np regard is had to the fum mentioned as the recompcnce, 
bufthe workman receives a proportionate hire for his day's wotk. 
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valid ; becaufe he is entitled to cultivate the land in virtue of the 
contraft; and as this is impradicable unlefs he plough and water it, 
he is confcquently entitled to perform thel'e afts upon it likewife ; 
and every other aft of this nature is in the fame manner a requifite of 
the contraft; nor docs the mention of it caufe invalidity. If, on the 
contrary, he ftipulatc that he fliall be at liberty to plough the land 
twice, or to dig trenches in it, or to dung it, the contraft is invalid ; 
becaufe, in this inftance, an effeft remains after the expiration of 
the term of hire, which is not a requifite of the contraft. This 
condition, moreover, is advantageous to one of the contrafting parties 
and every ftipulation of that ivature invalidates a contfaft. Befides,. 
in this inftance, the leflor becomes, in faft, a tenant of the leflee with 
refpeft to fuch advantage as may remain to the land after the expira- 
tion of the leafe \ and confcquently the contraft involves one bargain 
within another, which is not lawful. Some explain ploughing twice 
to fignify ploughing the land a fecond time, after having reaped a 
crop from it, and then returning it in that ftate to the owner; and 
concerning the invalidity in this inftance no doubt can be enter- 
tained. Others, again, explain it to mean ploughing the land twice,., 
and then fowing the grain in it. What is here advanced (with re- 
fpeft to the invalidity occafioned by ftipulating a right of ploughing 
twice) applies folely to cafes where the land is of a nature to be pro- 
duftive from once ploughing, and the term of hire only one ydar;— 
for if the term of hire be three years (for inftance,) the advantage de- 
rived from ploughing twice werfrs out and no longer remains. By 
the term trenches, as here ufed, fmall temporary trenches are not to 
be underftood, but water courfes, fuch as gre calculated to laft, and 
yield an advantage the year enfuing. 

If a perfon hire land to cultivate, in return for the right [on the 
part of the hjfor^ of cultivating other land, it is nugatory ; in other 
words, it is utterly invalid. Shafe'i maintains that it is valid. Ana-* 
logons to this is the hire of a dwelling-houfe, in return for rcfid^ce 
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ill another houfc ; the hire of apparel in return for the ufo of o^hor 
apparel; — or the hire of a quadruped for riding, in return for a tight 
of riding upon another quadruped. The argument oi Sh/'Jfi, is that 
the advantage is the fame as atflual fubftance ; and it is on this idea tint 
hire is valid in return for a debt of wages*; for if thole were not 
the fame as atftual fubflance, it would follow that the tranl'adion is 
the exchange of one debt for another debt, which is null. The argu- 
ments of our dodlors upon this point are twofold. — F irst, contrafls 
upon credit arc rendered invalid by an unity of fpecies alone ; and as an 
unity of weight or meafure is not eflential, ^according to our doctors, 
as has been already explained in treating of fale,) the contradl in 
queftion, therefore, refembles the fale, upon credit, of cloth of a 
particular defeription in return for cloth of the fame defeription. — 
SECONDLYj the validity of hire is admitted (in oppofition to what 
analogy would fuggefl) from convenience and neceffity ; but no con- 
venience or neceffity whatever exifls where the advantage is exadlly 
the fame on both fides; contrary to where the advantage derived on 
each part is different. 

Objection. — Where hire of one kind is in return for hire of an- 
* other kind, although it be not rendered invalid by a non-cxiftcncc of 
neceffity or convenience, ftill it would follow that it is invalid, as be- 
ing the fale of a debt for a debt. 

Reply, In this inftance the fubje£l from which the advantage 
accrues is made a fubftitute for the advantage, from neceffity; — the 
recompence, therefore, is as a prke j and accordingly, the tranfadion 
is a fie of fubflance for fometfiing elfe than fubflance; which is 
lawful. 

It a quantity of wheat be between two men in partnerfhip, and cafe of tvw> 
one of them hire the other, or his afs, to carry i/f fhare to a certain 

• That if, wages, owing from the perCoo hired to the hirer ; (as where the hirer had 
previonfly prcforfflcd fervicc to the perfon whom he now hires, and for which this perfon ftill 
owes him wages.} 
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place, and he, or his afs, carry the ivhnk of the wheat thither, he is 
not entitled either to the recompcncc fpccified, or to a proportionate 
rccompencc. S'.mjei maintains that he is entitled to the fpecified re- 
compcncc ; bccauli-, according to his tenets, advantage is the fame as 
actual fubdaiicc ; aiul as the laic of an nndcfmcd Inbftance is lawful, 
it follows that it is alio lawful to receive a rccompcnce in return for 
an undefined advantage. The cafe in queftion, therefore, is limilar 
to where a perfon hires a building, held in partiicrlhip between hirn^ 
felf and another, for the purpole of keeping grain, — or, a Have, held 
in partnerflaip between him and another, for the purpofc of making 
up apparel. The arguments of our doftors upon this point are two- 
fold. — First, the perfon in queftion here hires another for the per- 
formance of a matter the c.^iftence of which cannot be conceived ; 
becaufe the carriage or porterage of any thing is a fenfible or percep- 
tible a£l, which is impoflible with refped to a thing undefined — 
and as the performance of the thing contraded for is impoflible, it 
follows that no recompence is due. — Secondly, The perfon hired 
is a partner of the hirer with refped to every particle he carries, 
whence he carries on his own account alfo, and confequently does not 
perform what he had contracted for. It is otherwife where the thing 
contracted for is a partnerfhip houfe, for keeping grain, for in this 
inftance the thing contracted for is the ufe of the houfe, and a do- 
livery of that may be effected, without the perfon depoliting his grain 
therein, by the other evacuating it to him. 

A leafe of Jp a perfon hire land, without mentioning that it is for the pur- 
lid, ^uniXu pofe of cultivation, or, without mentioning what fpecies of cultiva- • 
ipccify the means to employ it in, the contraCt is invalid; becaufe land 

«hichiiiciand is hired for tillage, and alfo for other purpofes; andy in the fame ' 
pUtd**' manner, it is cultivated for various ufes, fome more and fome lefs 

injurious to the foil. The thing contracted for is therefore uncer- 
tain ; and accordingly, the contraCt is not lawful. Notwithftand-.; i 
ing this, however, if the perfon who hkes the knd fhoulAculti^te 

it, 



Chap. IV. H I R E. 

it, and the term of the leafc expire, he is entitled to the fpeclficd rent, 
on a favourable coaftriuflion. According to analogy he is not fo en- 
titled, (and fuch is the opinion of Ziff'er^^ becaufe the contra^El, as 
being once invalid, cannot afterwards become valid. — The rcafon fur 
a more favourable conftru6lion, in this particular, is that, before the 
complete fulfilment of the contract, the uncertainty has been done 
away; and it therefore becomes* valid, in the fame manner as where 
the uncertainty is done away before the contrail has been yet con- 
cluded.; — the cafe being analogous to where a feller and purchafer do 
away an undefined time of promife for payment or delivery, in falc, 
before the ufual term of credit expires, or do away a right of option 
extended beyond the term of three days, before the expiration of thofe 
three days. — If, in this cafe, tlie leflbr and leflcc difpute before culti- 
vation, the leflcc being dcfirous of cultivating the land, and the leflbr 
forbidding him, the contradt becomes diflalved, in order that ftrife may 
be prevented. 

If a perfon hire aa afs to Bagdad (for inftance) for one dirvi^ with- 
out fpecifying what it is to carry, and load upon it fuch a burden as 
men ufually put upon that animal, and it die before it has proceeded 
more than half way, he is not rcfponfible; becaufe the article hired is 
as a/r«y? in the hands of the hirer, although the contrail be invalid. 
If, on the other hand, the afs arrive at Bagdad, the owner is entitled 
to the hire^ipulated, upon a favourable conftruftion ; becaulc in this 
inftance the uncertainty has been done away, in the fame manner as in 
the preceding example. — If,*alfo, a difpute arife between the hirer 
and the owner of the afs, before it be loaded, the coiitradl is dillblved^. 
in order, that ftrife may be prevented. 
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n A p. V. 

Of the Refponflbility of a Hireling. 

H IRELTNGS are of two defcriptlons, common and particular . — A 
common ^ hireling is one with whom a contrail: of hire is concluded 
for work of fuch a nature as may be perceived by examining the fub- 
je£b: — and in this inftance there is no occafiou for any mention of a 
i€rm\ nor is he entitled to his hire or recompence until the work he 
has engaged for (fuch as dying or ful/ing) be executed, becaufe the 
'ivor/: Is the only thing contrafted for, where he engages to perform it 
in perfon, or the of fuch work, where he has not particularly 
engaged to perform it in perfon. — It is- therefore lawful for him to 
w'prk for the public at large, lince no particular perfon has any ex- 
clufivc claim to his fcrvice; and accordingly, he is termed 
Moojhtarik^ that is, a general or common hirelingi — (The rules with 
rcfpedl to particular hirelings lhall be difeufled in their proper 
place.,) 

An article delivered to a common hireling is a in his hands. 

If, therefore, ft perifli whilft in his pofleflioa, he is not in any degree 
refponiible for it, according to Haneefa\ and fuch allb is the opinion 
of Ziffer , — The two dlfciples maintain that he is refponfible, except 
where the article is loft or deftroyed by any irremediable and irrefift- 
able accident, fuch as a fire burning down bis houfe, or robbers, in 
fuch force as not to be repelled ; becaufe it is recorded of Alee and 

* Arab. Mooftnarik^ literally, held meaning one whoTe icrviccs are 6pen 

to all, (fuch as a tradejmanl) in Oppofitionto a particular fervent . 
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Omar that they undcrftood a common hireling to be refponfible ; and 
allb, becaufe the caie of the article is incumbent on him, as Without 
fuch care he cannot perform his work upon it. When, therefore, 
the article is loll: from any caufe which might have been avoided fuch 
as ufurpation. or theft, this proves him to have been negligent, and 
he is confequently relponlible, in the fame manner as a trullee who 
lets to hire the depofit in his hands. — It is otherwife where the article 
is loft from fome unavoidable caufe, fuch as fire, fudden death, and 
fo forth, finee in this cafe he cannot be accufed of negligence. — The 
argument of Hane^fa is that the article is merely a depofit in the work- 
man’s hands, the poffelfion of which does not involve refponfibility, 
inafmuch as he took pofleflion. with confent of the proprietor; and 
accordingly, if it were loft from any unavoidable caufe, he is not rc- 
fponfible, — whereas, if his pofleflion of it involved refponfibility, he 
would owe a compenfation for it at all events,, in the fiime manner as 
in a cafe of ufurptd property. — The care, moreover, of the article is 
incumbent upon the proprietor dependantly and not ejfent tally., and ac- 
cordingly no hire is due for fuch care. This cafe is different from 
that of an hired truftee ; for the care of the depofit is ejfinti<dlv in- 
cumbent vtpon a truftee who afts for hire, becaufe of the wages he 
receives. 

A COMMON hireling is refponfible in-cafe of the lofs or deftru£lion but lie Is rc- 
of any article in rfie courfe of his work, as where a dyer or fuller tears Kiroycd“ 
the cloth entrufted to him, or-a porter ftumbles, or the tyine of his load 

tf l•1r• 1 t ^ , •/o ofhibwork. 

breaks, or the girth of a camel breaks, and thus the goods with which 
he is loaded fall to the ground, or a boat finks from the mifmanage- 
tion of the boatmen.— maintains that the hireling is not refpon- 
fible in thofe cafes, becaufe the hirer had ordered him to work in an 
abfolutc manner, and hence his order extends as well to dangerou.s as 
to. fafe operations, — in other words, to operations which fubjebt his 
property to damage, and alfo to operations under which it continues 
uninjured. The hireling in queftion, therefore, is in the fmie pre- 
8 dicament 
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(licaiTicnt with % particular hireling, or any affiflant of a workman*. 
'^I'he argument of our doctors is that the orders of the hirer do not ex- 
tend to any operations but what are mentioned in the contraft; and 
% thole are to be luppolcd of a fafc nature^’ lineeiu virtue of them is ob- 
taineil t!ie thing contradled for, namely, the effefl of them, — whence 
it is that if this clfedl be obtained through the work of any other than 
the hireling, flill the rccompence is due. Tlte orders of the hirer, 
therefore, do not comprehend any operations that may be injurious, 
iince through fuch the thing contrafted for, namely the efl'eift, cannot 
be produced. It is otherwife with refpe(fl to the afliflant of a workman ; 
becaufc, as he works gratuitoufly, his work cannot be relfrifted to 
the condition of fafety, for if it were fo reftridfed, he would decline 
working gratuitoufly. It is alfo otherwife with relpedl to a particular 
hireling, as lhall be hereafter explained. — (It is to be obferved that the 
breaking of a camel’s girth, or fo forth, is .fuppofed to originate with 
the hireling, inafmuch as the accident may be attributed to his want 
of care.) — A common hireling, therefore, is refponfible for any thing 
■which may be deftroyed in the courfe of his work ; excepting, how- 
ever, where a man is deftroyed, either by the finking of a boat, or 
by falling from a camel or other animal, (although thofe accidents 
fliould have been occafioned by the driving of the camel or the navi- 
gating of the boat;) for in this inftance the hireling is not refponfible, 
as refponfibility for a man cannot be incurred in virtue of a contradl, 
nor in virtue of any thing but a Jandyat, or offence againft the perfon, 
whence it would be due, in this inftance, not from the hirelings but 
from his Akda., who, however, cannot be made re^onfible by a co«- 
iradl. 

If a perfon hire a porter to bring an earthen jar from the banks, of 
ithc Euphrates^ (for inftance,) and he fall down upon the way and 

* Meaning a perfon who sllllls the workman gratuitoufly, (as will be perceived the 
context a little further on.) 

break 
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break the jar, the hirer has it at his option either to take the val^ie 
which the jar bore at the place where it was taken np, (in which cafe 
the porter is not entitled to any recompcnce,) or to take a coinpcnia- 
tion fertile value it bore at the place where it was broken, paying tl\e 
porter a proportionate hire. — Rcfponfibility is incurred in this in fiance, 
becaufe (as was before faid) the falling of the jar was either owing to 
the porter flumbling, or his rope breaking, whicli is attributed to 
him: — and an option is allowed to the hirer; bccaufe, where the jar 
is broken upon the road, the circunillance admits of twe^ conftruc- 
tioiis ; for the hireling is in one fliapc guilty of a trinfgrcfnon from the 
beginning, inafmuch as the carriage of the jar from the place vvlicre 
it was taken up to the place dirc^lcd is one aft ; and in another fliapc 
he is not guilty from the beginning, fince the carriage w as uiuicrtakcii 
with the coafeiit of the owner, and coiifequcntly no tranfgreflion took 
place until the breaking of the jar; — the owner, therefore, has it at 
his option to proceed upon either ground; -if he proceed upon tlie 
feconJ the hireling is to receive a recompcnce in proportion to 

the work he has rendered to the hirer; but if, upon thc //y/ ground, 
he is not to receive any thing, fincc in this view he has not rendered 
the hirer any fervice whatever. 


If afurgeon perform the operation of phlebotomy In any cuftoinary 
part, he is not refponfible in cafe of the perfon dying in confequence 
of I'uch operation. — This is according to the Ma^bfoot , — It is written, 
in Sagheer^ that if'a Carrier bleed an animal for a dcbiik^ and 

the animal die in confequence, or if a cupper perform the operation 
of cupping upon a flave by direflion of his maftcr, and the flavc die 
in confequence, no rcfponfibility is incurred. — It is to be obferved that 
the doflrine of th^Mab/oot^ in this particular, proceeds upon tlic idea 
of a reftriflion to the performance of the operation in feme cuftomary 
part; but it is unreftrifted with refpefl to the aflent of the party or 
otherwife; whereas the doflrine in the Jama Saghecr proceeds upon 
the idea of a reftridlion with refpe^ to the aflent [of the owner of tlic 
VoL- III. Z Have 
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fiavcor animal,] but is unreftriiftcd with rcfpe^t to the part on which 
the operation is performed. Each of thefe reports, therefore, affords 
an argument with refpeifl to the other ; and confcquently the cafes in 
both arc rclTritffcd to this, that the operation be performed in the uiual 
part, and u ith confent of the party, — The ground on \\ hich the law 
proceeds in this particular is, that it is impoflible for the operator to 
guard againfl: confequences, as thofe muft depend upon the ftrength or 
weaknefs of the conftitution in bearing any diforder or pain ; and as 
this is unknown, it is therefore inipoHible to reftritH: the work to the 
condition of lafety. — It is otherwife with refpctfl to tearing cloth, as 
before treated of, becaufe the ftrength or weaknefs of cloth may be 
known by Ikill and attention, whence it is poffiblc in that inftance to 
reftrid: the work to fafety. Thus much with refped to common or 
general hirelings. 

h particular A PARTICULAR hireling fignifies one who is entitled to his hire in 
virtue of a furrendcr of himfelf during the term of hire, although he 
do no work ; as, for inftance, a perfon who is hired as a fervant for 
a month, or to take care of flocks for a month, at a certain rate, under a 
condition that he Ihall not ferve or tend the flocks of any other perlbn 
during that term. — An hireling of this defeription is denominated an 
Ajeer JVahidy or flngular hireling, bccaufe the advantage of his fervice 
belongs exclufively to a Angle perfon during the term of his engage- 
ment, and the wages he receives are oppofed to fuch advantage;— and 
as the hireling, in this inftance, is entitled to his hire in virtue of his 
furrender of himfelf, for the term of hire, he is entitled to his wages 
although he do no work, or although his work be afterwards undone; 
as where, for inftance, a perfon is hireil to make up a drefs, and he 
few it accordingly, and the fewing be afterwards ripped out, in which 
cafe he is neverthelefs entitled to his hire. 

isnotrcfpon. If an article be loft whilft in the hands of a particular I^ireling, 

th!n/iJe lofcs 'vithout liis aft, by a thief ftealing it, (for inftance,) or an ufurper 

ordeiiroyj. carrying it away, — or, if it be loft by his aft, he is not refponfible for 
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it. — He is not refponfible in the former inftancc, bccaufc the article is 
a depofit in his hands, lince he took pofleflion of it with the owner’s 
confent. — (This,' according to Haneefa., is evident : — and it is alfo evi- 
dent according to the twodifciples, becaufe they hold that the obliga- 
tion .pf refponlibility upon a common hireling proceeds upon a favour- 
able conflrudtioa of the x^AW, in order that men’s property may be in 
fecurity ; but as a particular hireling does not engage to work for every 
perlbn, it is flill more likely that property is fife with fuch an hire- 
ling ; and therefore, in this eafe, the law proceeds upon analogy.)-— 
He is alio not refponfible in the fecond iuftance, becaufc, as the ad- 
vantage of this hireling’s fervice is the property of the hirer, it follows 
that, where he diredfs him to adt with his property, fuch diredtion is 
valid; confequently the hireling is his deputy ; his adls, therefore, arc 
the fame as the adls of his principal, the hirer, and of courfe he is not 
refponfible. 




CHAP. VI. 

Of Hire on -one of two Conditions. 


If the owner of cloth fay to the taylor whom he has engaged, If The hire u 
“ you make up this cloth in the Perjian faftiion, you fhall have one jradt/man, 
“ dirmy and if in the T’urkijh fafhion, you fliall have two,” — it is 
valid, and the taylor is entitled to a reconapence according to which- with refpeft 
ever of the two fafhions he makes up the cloth in. In the lame man- 
ner, ftlfb, if he fay to a dyer, “ If you dye this cloth purple, you Ihall 
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“ have one <//>;;/, and if yellow, you fliall have two,” the dyer is 
entitled to a rceompcncc, according as he dyes the cloth purple or 
yellow. — The liiinc i ule aifo liolds if the proprietor of the article hired 
leave two tilings at the option of him who hires it; — as if he were to 
fay to him “ I let to you this houfe, for one month, for five 
“ or tliis other Iniufc, for one month, for two dirtus — and fo like- 
wile, if he leave at his option two difierent diftances ; as if he were to 
lay “ I hire to you tliis camel, to Koqfa, for five dirms', or this, to 
“ the half-way Ration, for fo much:” — and the liime, alfo, if the 
proprietor give an option of three things; but if he give an option of 
Jour things, it is invalid. — In all thefe calcs regard is had to laic ; in 
other words, they are judged of by fale; for if a perfon agree to fell 
cloth, under this condition, that the purchafer flrall take either of two 
particular pieces, as he plcafes, it is valid ; (and I'o likewife, if he al- 
low the purchafer an option of one out of three pieces ;) but it is not 
valid if he allow him an option of one out of four pieces. — The reafon 
of this Is that as cloth is of three deferiptions, a good fort, a bad fort, 
and a medium fort, an option of three is of ufe, and neccliity is 
thereby anfwcrcd; but as, in a cafe of four pieces, neccliity is an - 
fwered by a choice from a fmallcr number, lb an option out of four is 
ulllcfs. — In the fame manner, alfo, in hire, neccliity is aniwered by 
an option from three things, as thole comprehend a good, a bad, and 
a middling fort ; and tlici'e is no occafion for four, as ncceliity is an- 
iwered by fewer. — There is, however, this dhfcrencc between fale 
and hire, that fale is not valid unlcfs an option of determination be fti- 
pulated ; for if a perfon fell one of two flaves, it is valid only in vir- 
tue of Ripulating an option of determination. — A contrail of hire, on 
the contrary, is valid, for one of two advantages, without ftipu’ating 
an option of determination, becaufe the rccompence is not due In vir- 
tue of the contrail, but in virtue of the ufufruil or work ; and confe- 
quently, when the party commences the enjoyment of one of the ad- 
vantages, the thing contrailed for becomes known : but as, in j cale 
of fale, the price of the article is due in virtue of the contrail, uncer- 
tainty 
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tainty confequently cxifts in that inftance to fuch a degree as leaves 
room for ftrife, unlefs the purchafer poflTefs an option of determi- 
nation. 

If a'perfon fay to a taylor whom he hires, If you make up tlii^ 
“ garment this day, you fhall have one ; and if to-morrow, you 
lliall have half a dirmf*^ in this cafe, provided the taylor finifh the 
garment within the day, he gets a or if he finilh it the next 

day, he receives a proportionate hire (according to Hanecfa) where 
that docs not exceed half a dirtn\ in other w^ords, he gets the Icaft of 
the two, between a half dinn and his proportionate hire. — It is writ- 
ten, in the yania Sag/jcer^ that he is entitled to his proportionate hire, 
not being lei's than half a dirni^ nor more than one dirnt . — The two 
dilciplcs allege that both conditions are valid, and confequently, that 
if he perform his work on the morrow he gets an hzXf dinji, — Zijcr 
maintains that both the conditions in quellion arc invalid ; becaufc few- 
hig, or taylor’s v ork, is one thing to which the hirer, in this in- 
flance, oppofes two returns, (namely, one dlrin^ and half a dhm^') 
in the manner of a confidcration : the rccompence, therefore, is un- 
certain. — The rcafon of this is that the mention of thus day is merely 
for the purpofe of haflcning, and the mention of to-morrow for the 
pnrpofe of giving eafe; and there is no fufpenfion ; for if the hirer 
were to exprefs the contradl ‘‘ make up this garment by to-morrow, 
for half a dlrm^^^ the contradf is eftablifhed, infomuch that if he make 
up the garment within the prefent day, he is entitled to half a dirru. 
Hence it appears that the mention of is merely for the fake 

of eafe, and is not a fufpenfion; and confequently two fpecrdcations 
are united in^ne day. — The arguments of the two difeiplcs upon this 
point are twofold. First, the mention of this day is for the purpofe 
of determining a time, and the mention of to-morr(nv is by way of a 
condition: confequently two fpecifications. arc not united in one day. 
Secondly, quicknefs and delay are the defigns: and the cafe there- 
fore refembles that of two fpecios of work, fuch as Perjian and TarkiJlK 

The 
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'Phe argument of llaneefa is that the mention of to-morrow is cer- 
tainly by way of a condition. — The mentioning this day^ moreover, 
cannot be conftrued to imply fixing a time^ for otherwife the contrail 
of hire would be invalid, bccaule of its uniting time and work. Such, 
therefore, being the cafe, it follows that two fpecifications are united 
in the mention of to-morrow j not in the mention of this day : confe- 
qucntly the contradt with rcfpe£l to this day is valid, whence the hire 
mentioned is due, [in cafe of the work being finiflied within the day;] 
but it is invalid with refpecl to to-morrow^ whence [in cafe of the 
work being finithed on the morrow] a proportionate hire is due, — not 
exceeding, however, half a dirm^ as that is what was fpecified for to- 
morrow. — With rclpc<?t to the quotation from the Jama Sagheer upon 
this fubjecl:, that ‘‘he is entitled to his proportionate hire, not being 
“ Jefs than half a dirm^ nor more than one dirmf the ground on 
which it proceeds is, that the firft fpecification does not become ex- 
tinct on the fecond day, bccaufe then both fpecifications unite: regard, 
tlierefore, is had to it, with refpe6t to preventing any excefs beyond 
it; and to the fecond fpecification, with refped to preventing any de- 
ficiency. — If, in the cafe in queflion, the taylor finilh the garment on 
the third day, he gets whatever is leaf): of the two, his proportionate 
hire, or half a dirm. This is approved; becaufc, as the hirer was un- 
willing to have the work delayed for one day, it follows that he was 
ftill more unwilling to have it delayed longer than one day. 
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If the lefior of a fhop fay to a perfon about to hire it, “ If you 
“ place a perfumer in this fhop the rent is one dirm, or if a black- 
fmith, it is two,” the contraft is valid, and the lefli)r is entitled to 
one or other of the rents fpecified, according to whiej^ of the two 
trades may be exercifed in the ftiop. This is the dodrine of Haneefa. 
The twodifciples maintain that a contract thus exprefled is invalid.— - 
In the fame manner, alfo, if a perfon hire a houfe, under this con- 
dition, that “ if he refide in it himfelf, the rent ftiall be one dirm, 
“ or if he place a blackfmith in it, the rent (hall be two dirms," it is 

valid. 
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valid, according to Haneefa, whereas the two difciplcs deem it inva- 
lid. — If a perfoii hire an animal to Heera for one dirm, under a con- 
dition that if he proceed on to Kadfeea he fhall pay two dir7ns, it is 
valid ; and in this inflance, alfo, the above difference of opinion may 
be inferred ; that is to lay, this example is Rated in the book [of Ka- 
dooree~\ generally, without mentioning any difference of opinion ; but 
it lx>ars the conftru^tion of a difference of opinion, and alio of an agree- 
n'.cnt of opinion. — If a perfon hire an animal to Heera, under this 
condition, that “ if he load it with zKoor of barley he lhall pay one 
“ dlrm, or if with a Koor of wheat he lhall pay tw o dirms,'' it is valid 
according to Haneefa. The two difciples maintain it to be invalid. — 
The ground on which the twm difciples proceed is, that in all the in- 
Rances here recited the thing contra(Red for is uncertain ; and in the 
lame manner, the hire, as being one of two things, is alfo uncertain; 
and uncertainty occalions invalidity. — It is othcrwil'c in the example of 
making up apparel after the Perjian or the T’urkijh fafliion, becaufc 
the hire is due on account of the work, and in this inRance the un- 
certainty is removed as foon as the work is begun ; whereas in the 
examples in queRion the hire is due on account of the relinquilh- 
ment and delivery of the houfc or animal, whence the uncertainty 
Rill continues, becaufe after delivery, in cafe of no ufe being made of 
the article^, it is not known which of the two hires fpecified is due, 
(for it is a principle, w'ith the two difciples, that hire is due on ac- 
count of relinquilhment and delivery.) — The argument of Haneefa is 
that the leflbr, in the cafe in. queRion, gives the leflee an option of 
cither of two valid contrads, of different deferipions ; for the hirer 
himfelf refidingin the houfe is different from his placing a blackfmith 
to refide in it ; and Rich being the cale, the contradt is valid, in the 
fame manner as in the example of making up apparel after the Perfati 
or the furkijh falhion.— With refpeft to what is advanced by the two 
difciples, that “ the hire is due on account of relinquilhment and dc- 
“ livery, whence the uncertainty Rill continues,” it may be replied 
that the defign of the contrail of hire is advantage or ufufrudl ; becaufe. 
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as fuch contnidls are legalized to anfwer the neceflity of mankind, it 
is evident that they are never entered into but with. a view to fuch ad- 
vantage; and the uncertainty is removed upon the advantage com- 
mencing. — As, moreover, the relinquilhment and delivery, without 
any enjoyment of the ufe, (which alone conftitutes endowment,) are 
not principles, but rather mere accidents, there is no neceffity to 
guard againft uncertainty at the period of delivery. — Befidcs, if it be 
required, inacontraft of hire, that the hire be due on the inftant of 
delivery, it follows that the fmallejl of the two hires fpecified is due, 
as that is undoubted: — ‘the hire, therefore, is not uncertain. 


C H A P. VII. 

t 

Of the Hire of Slaves*, 

If a perfon hire a flavc, as a fervant, he is not at liberty to carry 
fuch flave along with him upon a journey, unlefs this be a condition of 
the contrail ; becaufe, as travelliiig is attended with additional trouble, 
a contrail in general terms is not held to extend to it ; whence it is 
that travelling is a fufficient plea for breaking oil' a contrail of hire. — 
It is therefore requilite that, in the contrail in queflion, travelling be 
particulai'ly flipulated, in the fame manner as the relidence of a black- 
fmith or fuller in a dwelling-houfc. — Befides, the dili'erence between 
flationary fervice and travelling fervice is evident ; and confequently, 
upon flationary fervice being afeertained or fpecified, the other deferip- 

> 

* It is a common pradlice, in Arabia^ Perfta^ &c. for fl^ves to hire thcmfelves in the ca- 
pacity of menial ^ervant^, being accounublc to their mafter for the wages they receive. ' 

tion 
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tioa (namely, trav'elllng fcrvicc) cannot be included; — in the i'ai^e 
manner as riding upon an animal; as for inftance, where a peiliMi in 
general terms hires an animal to ride, and the rider is afterward; 
afeertained, the hirer is not at liberty to fet any other perfon upon tlie. 
animal ; and fo likewile in the prelent cale. 

If a perfon hire an inhibited [abfolutc] flavc for the term of one 
month, and pay him his wages after the performanee of fervicc, he is 
not at liberty to relume fucli wages. The ground of this is that the 
hire in queftion is valid, on a favourable con if ruction, where a Have 
is not otherwife occupied. Analogy would fuggefl: that it is invalid, 
as the proprietor of the Have has not given his confent, and the flavc 
is a Mabjoor, or inhibited ; — in the fame manner as if the Have were 
to die before the completion of the fervice; in which cafe the hirer 
would be relponfible for his value ; but he would not be refponfiblc 
for any wages on account of the fervice performed, lince in employ- 
ing the flave he becomes an ufurper, — whence he is, in calc of the 
Have’s death, required to pay a compenfation for his value; and as, 
upon fo doing, he becomes proprietor of the flave from the firfl: in- 
ftant of employing him, he thus appears to have derived an advantage 
from his own flave ; wherefore, in fuch cale, no wages are due. — The 
realbn for a more favourable conftru£lion, in this inftance, is that the 
tranfa£lion in queftion may be confidered in two lhapes ; for firft, it 
may be regarded as advantageous, on the idea of the flave being unoc- 
cupied by any other bufuiefs, and remaining in fafety ; and fecondly, 
it may be regarded as injurious, on the idea of the flave dying before 
he finilhes his fervice. — Now, on the idea of the tranfadion being ad- 
vantageous, the flavc is licenced therein, in a manner analogous to the 
acceptance of a gift. The contradl of hire therefore is valid ; and 
fuch being the cafe, it follows that the hirer is not at liberty to take 
back the wages. 
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If a perfon ufurp a flave, and the flave afterwards let himfelf to 
hire, and the ufurper receive his wages, and expend the fame, he is 
not refponlible for them, according to Haneefa . — The two difciples 
allege that he is refponfiblc for the wages, bccaufe he has aded with 
the property of the mafter without his confent ; (for the contrad of 
hire is valid, on the grounds dated in the preceding example.) The 
argument of Haneefa is that refponfibility docs not attach except in the 
cafe of deftrudion of proteikd property *, (for the fixing of a price 
upon property is for the purpofc of proteding it.) Now the wages in 
queftion are not in a date of protedion or cudody in regard to the 
mader, although they be fo with refped to another, becaufe the pro- 
tedion or cudody of property is edablidaed only by adual podeffion, 
fuch as may admit of the care of it, like the pofl'elfion of the propri- 
etor, or his deputy ; and the feizin of the flave is not the feizin of his 
mader, fince the flave himfelf is in the pofl'eflion of an ufurper, and 
being thus incapacitated from proteding his own perfon, is therefore 
incapable of proteding his wages from the ufurper. — If, however, the 
mader find the wages in the ufurper’s pofledion, he is entitled to take 
them from him, as he in this cafe difeovers his own property. — In the 
cafe in quedion, alfo, it is lawful for the flave to take pofledion of his 
wages from the ufurper, according to the opinion of our three dodors, 
fince, if not otherwife employed, and remaining fafe, he is licenced 
with refped to the tranfadion, becaufe of its being advantageous, as 
was before mentioned. — It is different where a mader lets his flave to 
hire ; for in this cafe the flave is not at liberty to take podTeflion 
of his wages unlcfs his mader conditute him his agent for that 
purpofe, bccaufe receiving the wages is one of the rights of the 
contrad. 

If a perfon hire a flave for two months, with this didiiidiou, that 

» Arab. Mdl A/<5/;/Vrrz.— The meaning of this has been fully explained clfewbcre# 
(See Hirz>i and Mobirra.) 
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he Ihall ferve one month for four dlnns, and one month for fvc :^ii ms, for iiiffcKn! 
it is lawful; and the hire is for four (iinns in the firlf month; bce.\uio 
the month firft mentioned muft he conftrued to mean tlic month im- 
mediately fucceeding the execution of the contra« 5 l, in order to itj> \ ,i- 
lidity; for otherwife the contratt would be Invalid, fince in this cate 
u month would appear included in it which is not Ipcciticd, and this 
would be invalid. — Befidcs, the act of hiring inters tliat the hirer lias 
immediate occafion for the fervice of the (lave, whence the month in 
quellion muft nccellitrily be conftrued to mean the month immediately 
luccccding the execution of the contraift, in order that tlic hirer’s nc- 
cctfity may be anfwered ; and Inch being the cat c, the fccond month 
inuft in the lame manner be neceflarily conftrued to mean the month 
immediately fucceeding the firft month. 


If a perfon hire a flavc for one month, at the rate of one dirw. Cafe of » 
and take pofleftion of the flave in the beginning of the month, and at abfconahig 
the end of the month, the flave having ablconded or fdlcn lick, the ^ 

hirer and the owner or mafter difputc, — the hirer aflerting that the thc'tcm’ 
Have had abfeonded or fallen fick in the beginning of the month, and 
the mafter, that he had not fallen fiisk or abfeonded until within a 


ftiort time, — the aflertion of the hirer mufl be credited. — If, on the 
other hand, the hirer produce the flave, he being then prefent and in 
good health, the alTertion of the mafter muft be credited; bccaufe, 
as the parties differ upon a point which is of a problematical nature, a 
preference muft be given to the flde of the queftion which is beft fup- 
ported by apparent circumftances. The principle upon wliich the 
LAW in this inftance proceeds is to be found in the cafe of the running 
or ftopping of a mill ftream ; for if the hirer of a mill difpute with the 
proprietor concerning the running of the ftream during the term of 
hire*, in this cafe the aflertion of that party is credited on whofe belialf 


• He aflerting that the ftream had not run at all, and confequently that the mill ftooJ 
Kill during the whole teHn. 
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apparent clrcumftances bear teftimony *. — If, on the contrary, they 
difpute concerning the deficiency in the running of the ftream, — as if 
the leflee were to fay that it had not run for ten days, and the leflbr 
that it had not run for Jive days, in this cafe the aflertion of the 
tenant muft be credited, or evidence on the part of the leifor. 


CHAP. VIII. 

Of Difputes between the Hirer and the Hireling, 

If a difpute arife between the taylor and the owner of cloth, — the 
owner aflerting that “ he had direded the taylor to make the cloth 
“ into a vejl," and the taylor that “ the owner had dirc£led him to 
“ make it into drawers^'*— ‘or if a fimilar difpute happen with a dyer^ 
the owner of the cloth affirming that he had direfled him [the dyer] 
“ to colour the cloth yellow,” and the dyer that “ he [the owner] 
“ had directed him to dye it red,” — in either cafe the declaration of 
the owner of the cloth muft be credited, fince it is from him that the 
orders proceed. — The ground of this is, that as, if the owner of the 
cloth were to deny the original order -f-, by difavowing the contraft of 
hire, his word would be credited, — fo, in the fame manner, his word 
fltiuft be credited where he denies the defeription or qualification of the 

• That Ts to fay, if, at the time of the aflertion, the flream be running, the frepriettr 
muft be credited; but if other wife, the tenant. 

That is, were U deny hh ever having given any order (with re^e£l to dying or making, 
up the cloth,) 

6 order* 
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order. — He muft, however, be fworn, becaufe he in this inftance 
denies a thing which, if he were to acknowledge itf would be binding 
upon him. Upon the owner of the cloth fwearing, the taylor be- 
comes refponfible; that is, the owner of the cloth has it at his option 
either to take the value of the cloth, — or to take the drawers, paying 
the taylor an adequate hire. — In the fame manner, alfo, in the cafe 
of dying, upon the owner of the cloth fwearing, he has it at his op- 
tion either to take a recompence for the value of the cloth uncoloured, 
or to take the dyed cloth, paying the dyer an adequate hire not be- 
yond the value, — becaufe the dyer, in adting contrary to his inftruc.. 
tions, Hands in the fame predicament with an ufurper. 

If a difpute arife between the owner of cloth and the dyer, taylor, and fo alfo, 
or other workman, — the owner aflerting that “ he [the workman] bc'w'^ith^'rc!' 
“ had agreed to execute the work without hire,” and the workman gardtowa^a. 
that “ he wrought for hire,” the aflertion of the owner muft be cre- 
dited, inafmuch as he both denies any price having been put upon the 
workman’s labour, (which can only be effefted by a contrad,) and 
alfo any refponfibility, or, in other words, any hire being due, which 
the owner claims ; and the aflertion of the defendant [upon oath] muft 
be credited. Aboo Toofaf maintains that if the workman be one com- 
monly employed by the owner of the cloth, and with whom it has 
been ufual for the owner to fix an hire for his work, he is entitled to 
a hire proportionate to what he performs ; but that, if he was not 
commonly employed by the .owner, he gets nothing whatever; and 
the reafon is, that it is only former pradlice which can furnilh a ground 
of requifition of wages, and eftablilh the rate at which they are to be 
fixed in the prefent inftance. Mohammed fays that if it have been a 
general and known praftice of the workman to work for hire, his 
word muft be credited, becaufe whenever he opens a workihop for 
the purpofe of carrying on his bufineft, this Hands in place of an ex- 
prefs declaration that he works for hire, as apyparent circumftanccs 
fignify thus much. It is to be obferved that the opinion of Hancefa, 
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as here Rated, proceeds upon analogy, the owner of the cloth ftand- 
ing as the denier, or defendant. The opinion of the two difciples, on 
the other hand, proceeds iijion a favourable conftru£tion. — In reply to 
what they advance in this particular it may be obferved that apparent 
circumflanccs may fuHice to repel, but are not fufficient to ejlahtijl:) a 
claim ; in other words, if a perfou advance a claim, fuch claim may 
be fet afide by apparent circumflanccs, but apparent circumflanccs are 
incapable of conflituting proof, or of eflablifhing any thing in his be- 
half; and, in the prefent iaflancc, it is required that a claim be efla- 
bliflaed. Sheikb-a! IJldm remarks that decrees pafs according to the 
ojiinion of Mohammed , — as is alf'o mentioned in the Kafeea. 


CHAP. IX. 

Of the Dlflblution^ of Contrails of Hire. 


If a perfon hire a houfe, and then difeover a defc(R in it, fuch as ren- 
ders it uninhabitable, he is at liberty to diflblve the, contrafl ; becaufe 
the contract was executed with a view to advantage; and as that con- 
tinually, from time to time, is the objeft of the hirer, it follows that 
the defe£l difeovered in the houfe had exiflence previous to his obtain- 
ing pofTeffion of the thing atSlually contradled for, although it had oc- 
curred fubfequent to taking polfeffion of the houfe, in the fame man- 
ner as where a defed has taken place in merchandize before the pur* 


• Arab, Fijkbi literally, a brtakiag off". 
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chafer obtains pofleflion of it. If, however, the hirer derive tlio 
advantage, [that is, make ufe of the houfe,] he ailents to the dele J ; 
and in fuch cafe the whole confideration (namely, the rent) is inenni- 
bent upon him, in the fame manner as in fale. — If, alfo, the lellor 
perform what is requifite to remedy the defc£I, the hirer is in that 
cafe without an option, as the rcafon for fuch option is then done 
away. 


If a houfe fall to decay, or the wells for watering land dry up, or 

, mg to rP t IV : 

a mill ftream ceafe to run, the contract of hire is diilolved, bccaulc m .ma hi - 
fuch cafe the thing contracted for (namely, exclufive advantage) is 
defeated before pofleflion, and the cafe is therefore the lame as where dryii up.— or 
merchandize perifhes before poffciJion, or where an hired nave dies. — the miin 
Some of our modern doctors hold that the contradl of hire is not dil- 
folved in this infliance, becaufc the advantage has been defeated in a 
manner which admits a recovery of it. The cafe is therefore the fame 
as where a flavc dies after purchafe, but before delivery; and as, in 
that cafe, the contraCl [of falc] is not diflblvcd, fo like wife, in the 
prefent inftance, thecontraCl [of hire] is notdiflblved. — It is recorded, 
irom Mohammed, that if, in the cafe in.qucftion, the Icfibr remove 
the defect, by repairing the houfe, the hirer mufl: abide by the contraCt, 
and alfo the leflbr. — From this it is to be inferred that the contraCl is 
not diflTolved. — It is, however, dilfolved. 

If a mill-ftream ceafe from running, and the mill-houfe be ap- 
plicable to any other ufe than that of grinding grain, the hirer mufl 
pay a rent proportionably to the ufe derived from fuch houfe, as that 
is a part of what was contracted for. 


(but if til c 
mill-houfe he 
ufed, a pro- 
portionate 
rent is due.) 


If one of the contracting parties die, and the hjrer had entered 
into the contract of hire on his own account, it [the contract of hire] 
is dilfolved ; becaufe if the contraCt were Hill to remain in force, it 
Would follow that the ufufruCt, or rent, then becomes the right 

of 
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of a pcrfon who was not a party to the contraft, namely, the heir, 
(fmee it would fliift from the dcceafed to his heir,) which is unlaw- 
ful. Befidfs, with refpeft to the lelior, it is the ule of /jis property 
which forms tiic fubje(St of the contraifl; and as, in cbnrcquence of 
his dcccal'c, this property changes to his heir, it follows that the con- 
tradt of hire becomes null, becaufe of the fubjedt being lolf; for a 
change in the right of property is the fame as a change in the thingit- 
iclf. — With refpedt to the hirer, or renter, on the contrary, if the 
coutradf were to remain in force after his deceafe> it can only do fb 
upon the principle that his heir is his fubftitute. But the ufe of a 
houfe cannot be a heritage without the houfc itfelf, bccaufe inheritance 
is a fucceffion, which is impofllble except with refpedt to a thing 
which endures at both times, fo as to be at firft the right of the per- 
fon through whom inheritance defeends, and at laft to be fuccceded 
to by his heir. — As, therefore, inheritance cannot hold with refpedt 
to the ufe, the contradt of hire is neceflarily annulled. It is other- 
wife where a perfon enters into a contradt of hire on behalf of any 
other than himfelf, fuch as an agent, an executor, or the procurator 
of a JVakf ; for in that cafe the contradt is not annulled, fince if the 
contradting party die, the contradt is then transferred to him in whofe 
behalf it was executed, and he confcquently becomes, by conftrudlion 
of LAW, the contradtor. 

It admits a A RESERVE of Option is Valid in hire. Sb<rfei maintains that it is 

valid ; becaufe if a right of option be referved to the hirer, it is im- 
poflible for him to rejedt, that is, to return the thing contradled for 
complete, fmee in fuch cafe fome part of that thing is loft; or if, on 
the other hand, a right of option be referved to the leflbr, it is im- 
poffible for him to make a complete delivery ; and either circumftance 
is repugnant to the validity of option. The argument of our dodlors 
is that a contradt of hire is a contradt of commerce, in whidi 
it is not required that pofleffion be taken at the meeting of the con- 
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trail* ; and a condition of option may therefore be lawfully Infcrtcd 
in it, in the fame manner as in a contrail of fale. — The caufc, more- 
over, of the validity of option, in a contrail of file, (namely conve- 
nience,) is alfo to be found in a contrail of hire. — In anfwcr to the ar- 
guments advanced hy Shnfei^ it may be obferved that the circumftance 
of a part of the fubjeil of the contrail being loft is not repugnant to a 
rejeilion: in oppofition to fale^ as in that inftance the circumftaiice of 
any part of the fubjeil of the contrail being loft is repugnant to a re- 
jeilion under conditional option, or option from dcfcil. — The rcafon 
of this is that, in fale, a complete return of the article is prailicabic, 
under conditional option, or option from defeil, v/hercas in hire this 
is imprailicable ; a complete return of the fubjeil of the contrail is 
tlierefore required in the one cafe, hut not in the other. — As, more- 
over, a complete delivery is imprailicable in hire, the hirer may be 
compelled to take pofleffion, in cafe of the Iefl(>r making delivery of it 
at a time when part of the term has elapfed: — in other words, where 
a perfon takes a houfe (for inftance) for a year, and the leffbr does 
not deliver it until after the lapfe of a month, the leflee is not at li- 
berty to decline taking pofleffion of it for the reft of the year. 

A CONTRACT of hire is diflblved by a pretext “f, according to our n isdi/Tolved 
doilors. — Shafei maintains that it is not diflblved bi|t by a defcdl or 

^ cm fence of 

failure, becaufe as (agreeably to his tenets) the advantage ftands in any funicient 
place of a£lual fubftance, (whence it is that a contrail holds with re- aifibl'utlom 
fpeil^to it,) the cafe therefore bears a refemblance to fale. — The ar- 
gument of our doilors is that advantage is the thing contrailed for; 
and as that is not a fubjeil of feizin, a pretext in hire refembles a failure 
or defeil in merchandize exifting before it be taken pofleflion of, — in 

* Meaning, at the time and place where the contrail is executed. 

t Meaning (in this place) any circumftance which would render it impo/Tiblc to carry 
the contrail into execution without inducing, to one or other of the parties, an injury not 
provided for or mentioned in the contrail.— It is more fully explained a little farther on. 
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which cafe the contrad of fale is annulled, as the feller cannot carry it 
mto execution without bearing or occaiioning an injury, not incurred 
by it ; and the fame reafon holds in hire alfb, as this is the meaning of 
an Ooz/r, or pretext, according to our doctors. 

If a perfon, being afflicted with the toothach, hire a furgeon to 
draw one of his teeth, and the pain afterwards ceafe,— or hire a cook 
to prepare a marriage-feaft, and afterwards repudiate the bride by her 
own defire*, the contradl; of hire is diflblved, becaufe if it were to 
continue in force, the hirer would fuffer a fuperinduced injury 
not incurred by the contra<3: : — and the fame rule alfb holds, if a: 
perfon hire a fliop for traffic, and his property be all afterwards dif- 
pofed of. 

If a perfon let to hire a houfe or fhop, and afterwards become 
poor and involved in debt to a degree which he is unable to dif'charge 
but by the price of the houfe or fhop, the Kdzee inuft in this cafe dif- 
folvc the contract of hire, and fell the place for payment of the debt; 
becaufe in the endurance of the contraft the leflbr fuftains a fuper- 
induced injury not incurred by the contraft, — which fuperinduced in- 
jury, in this inflance, is that the Kdzeif^^’iW otherwife feize and im- 
prifbn him on aciount of the debts, as he cannot be certain whether 
the debtor fpeabs truly in declaring that “ this is his only property.”’ 
From the expreffion “ the Kdzee muft in this cafe diflblve the con- 
“ tra^l,” It may be inferred that a decree of the Kdzee is requifite to 
the diflblution ; and the fame is mentioned in the Zeeaddt, treating of 
a pretext of debt. Mohammed^ on the other hand, in the Jama Sag- 
heet-y fays “ Whatever I have deferibed to be a pretext, is competent 
“ to the annulling of hire — whence it may be inferred that there is 
no occafion for a decree of the Kdzee ; becaufe, as a pretext, in hire, 

* See Khoola . — This fpecics of divorce moft commonly happens in confequence Of sui 
averfion conceived by a wife to her hufband at their firft mccling. 
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is the fame as a defeat in merchandize before feizin, (as was before 
mentioned,) it follows that the contradting party may of himfelf dif- 
folve the contraft. — The ground of the opinion in the Zeeaddt is that 
as, concerning the diflblution of hire on account of a pretext, there is 
a difference of opinion, it is therefore requifite that the Keizee iflue a 
decree and render it obligatory. Some of the Haneejite do(fl;ors en- 
deavour to reconcile both opinions, by explaining that if the pretext 
be not of an evident nature, (fuch as Jebty') there is no occafion for a 
decree of the Kdzee ; but if it be not evident, a decree of the Kdzee is 
requifite to render it fo. 

If a perfon hire an animal to carry him upon a journey, and fome- 
thing afterwards occur to prevent his proceeding, this is a pretext ; 
for if the contra£t were put in force, he might be fubjcdled to injury, 
— as a perfon may go upon a pilgrimage, and the proper feafon for it 
may in the mean while pafs away, — or lie may go in fearch of a perfon 
•who is indebted to him, and that perfon in the mean time may ap- 
pear, — or he may proceed upon a trading excurfion, and may in the 
mean time become poor. — If, on the contrary, the obftacle to the 
journey occur to the Makhvy or perfon who lets the animal to hire*, 
it is not admitted as a pretext, becaufe it is in his power, if he do 
not chufe to go himfelf, to fend the animal under the care of one of 
his fervants or apprentices. — If, allb, the Makar fall fick, fo as to be 
incapable of proceeding upon the journey, this is not a pretext, ac- 
cording to the Mabfoot. — Koorokhee is of opinion that it is a pretext, 
iince fending his animal under the care of another perfon is not alto- 
gether void of injury:— the contrafl, therefore, is fet afidc in a cafe 
of unavoidable neceffity, as in ficknefs, but not in a cafe of mere op- 
tion, as in health. 

* Makar is a perfon whole bulinefe it is to lethorfes, camels, &c. to hire, 
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If a perfon let his flave to hire, and afterwards fell him, this is 
not a pretext, becaufc.he fuftains no injury in cafe of the contradl 
being put into force, the only confcquence incurred being, that his 
right of ailvantage (from the llavc’s hire) is loft, which is out of the 
queftion in the prclciit inftance. 


If a taylor hire a fervant to few’ for him, and he afterwards be- 
come bankrupt, and quit his bufinefs of taylor, this is a pretext; for 
if the contra»ft were to continue in force he would fuftain injury, be- 
caufe of his means (namely, his capital) being loft. — It is proper to 
remark, that by the taylor mentioned in this example is to be under- 
ftood one who carries on bufinefs on his own account : for with refpeil 
to a taylor who works for hire, his only capital is a needle, thread, and 
feiflors, whence he cannot be confidered as becoming bankrupt. If a 
taylor, who has hired an afiiftant as above, be defirous to quit his bufi- 
nefs of taylor and to purfue the bufinefs of a money-changer, this is 
not a pretext, as it is in his power to place the hireling in a particular 
part of his Ihop for the purpofe of exercifing the bufinefs of a taylor, 
whilft he himfelf purfues the bufinefs of a money-changer in another 
part. — It is otherwife where a perfon hires a (hop to carry on the bufi- 
nefs of a taylor, and is afterwards defirous to exercife fome other trade,, 
for this is not a pretext ; the reafon of which (as mentioned in the 
Mabfoot) is that one perfon cannot exercife two different profefiions. — 
In the inftance, however, of a taylor hiring a fervant to few, the per- 
I'ons are iwo^ and confcquently may exercife two different trades. 


If a perfon hire a fervant to attend him in a city, and afterwards 
travel, this is a pretext, as not being altogether void of injury ; for the 
trouble of attendance is greater in travelling; whence if the fervant 
were to go upon the journey, he would fuftain an injury; or if, on 
the other hand, the hirer were prevented from undertaking the jour- 
ney, he on his part would be injured ; and as neither is to incur an 
injury by the contraft, it follows that the circumftance in queftion 
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forms a pretext. — The fame rule alfo holds if the fervant be hired in 
an abfolute manner, bj the hirer faying to him (or to his majicr', fup- 
pofing the hireling to be a flavc) “ I hire you” (or “ I hire your 
“ Have”) to wait upon me,” without reftri£ting the fervice either to 
a ftationary or a travelling defeription, becaufe it has been already 
mentioned that the hire is in fuch cafe reftrided to Jiationary fervice. 

If a perfon let land, and be afterwards defirous to make a journey, 
this is not a pretext, bccaufe it does not induce any injury, fmee the 
lefl'cc or hirer has it ftill in his power to derive his advantage from the 
land, after the leffbr’s departure. — If, on the contrary, the lelTee be 
defirous to make a journey, this is a pretext, fince a continuance of 
the leafe muft either prevent the journey, or induce an obligation of 
lent.wjithout refidence, which would be injurious. 


SECTION. 

Miscellaneous Cases# 

Ik a perfon either hire or borrow land, and in burning the HlJfayeJ, 
or ftubble and roots of the foil> happen to burn any thing upon the 
neighbouring lands, he is not refponfible ; becaufc as, in exciting the 
caufe of the deftrudion, he was not guilty of any tranfgreffion or 
trefpafs,. he therefore ftands in the fame predicament with a perfon 
who digs a well in his own houfe *. — Soptie fay that this holds only 

* A perfon digging a well on the public highway, or in any other place of general ac- 
cefs, is refponfible for. the line in cafe of any perfon being killed by falling into itj but a 
perfon digging a well in his own houfo or land is not re^onfible. 

8 


A hirer or 
bonower of 
land is not re- 
fponfible for 
accitlcnts in 
burning ofT 
the liubblc, 
5fC, 


where 



374 


A tradcfman 
may unite 
with another, 
for a moiety 
of the hire 
acquired 
upon the 
work. 


Hire cf a 
camehocarry 
a /iftcr with 
two perfonji. 


HIRE. BookXXXT, 

where he fets fire to the Hubble during a calm, the wind riling after- 
wards.; — for if he fet fire to it whilft the wind is blowing, he is re- 
fpoafible, as he muft in fuch cafe be fenfible that the fire will extend 
beyond his land. 

Jf a fuller, taylor, or dyer, who keeps a public fiiop, and is pof- 
fcflTed of credit, but unlkillcd in his trade, place any perfon in his Ihop 
who is Ikilled in the bufinefs, with a view that he lhall himfelf procure 
cloth to be wrought upon, and the perfon in queftion work with k, 
under a condition that a moiety of the recompence or hire fhall go to 
him, this isjawful and valid, as being a Shir/:at ^''adjooh, or partner- 
Ihip upon credit ; becaufe, «s the ihop-keeper procures the cloth to be 
wrought with upon his own credit, and the perfon in queftion works 
upon it, the ends of both parties are thus completely anfwere(f;— ■ 
neither is the uncertainty with refped to the amount of the time ftiju- 
rious, fince that muft be in proportion to what is acquired. 

If a man hire a camel to carry a litter with two perfons to Mecca, 
it is valid, on a favourable conftru<flion, — and he is at liberty to put 
upon the camel a litter of the ufual dimenfions. — ^Analogy would fug- 
geft that a contraift of this nature is invalid, (and fuch is the doctrine 
Shafei,) becaufc the quality of a litter, with refpedl to its length, • 
breadth, and weight, is uncertain, and may poftibly occafion difputes. 
The reafon for a more favourable conftrudion of the law, in this in- 
ftance, is that the intent pf the ridw is merely the conveyance of his 
perfon upon the animal, the litter being a fubordinate confideration. 
Befides, as any uncertainty is removed by fuppofing the litter to be 
I'uch as is commonly ufed, there can be no occafion for contention. — 
The fame rule holds, although the owner of the camel ftiould not 
have feen the carpet and other appurtenances. — It is, however, pre- 
ferable that he view the litter, &c. as thus uncertainty is removed, 
and his aflent indubitably eftablifhed. 


If 
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If a perfon hire a camel to carry provifions upon a journey, he is 
entitled to load the camel with other articles during the journey, in 
proportion as the provifions are confumed, becaufe, as being entitled 
to the carriage of a fpecific load for the whole journey, he is therefore 
entitled to exadt fuch carriage complete. — The fame rule alfo holds 
with refpedl to 'any thing elfe befides provifions, provided it be an ar- 
ticle of weight, or meafurement of capacity. 

Objection. — It is not cuftomary for travellers to impofe any ad- 
ditional load upon an animal in lieu qf the provifions they confume 
upon the way; — and as abfolute contradls muft be conftrued agreeably 
to cuftom, it would follow that it is not lawful to load the animal 
with other articles in lieu of the confumed provifions. 

Reply. — Cuftom admits of either conftrudlion, fince in fome in- 
ftances it is ufual to fupply the defedl in the article confumed, as in the 
cafe of water ^ for inftance ; — and where cuftom is various, it is pre- 
ferable, in abfolute contradls, to adl agreeably to the requifites of 
them. 


A fumpter- 
camel may be 
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Of MO KATIB S. 


K ITABAT, in its literal fenfe, fignifies a flave purchafing liis 
own perfon from his mafter, in return for a fum to be paid out 
of his earnings, — according ’to the expofition in the Jama Ramooz , — 
(From what occurs in the courfe of the prefent work it appears that 
the literal meaning of Kitabat is jun&ion^ or union ,') — In the language 
of the LAW it fignifies the emancipation of a flave, — with refpedt to 
the rights of poflTeflion and adion (in other words, the conveyance 
and appropriation of property) at the time of the contrad, and with 

relped 
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refpca to his perfon at the time of his paying the confideration of 
Kitdbat*. 
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Introdudory. 

Of invalid Kitabat. 

Of A(5ts lawful to a Mokdtiby or otherwife. 

Of a Perfon tranfa£ling a Kitabat on behalf of a 
Slave. 

Of the Kitabat of Partncrfliip Slaves. 

Of the Death or Infolvency of the Mokdub\ and of 
the Death of his Mafter. 


CHAP. L 


If a perfon offer to conftitute his male or female flave a Mokdtiby in a contraaof 
return for a certain property, and the flave aflcht, it is valid, and the lid^wTtirthc* 
flave becomes a Mokdtib.-—T\\^d, tranfadlion is valid, becaufe God has 
faid, in the Koran, [fpeaking of flaves,] “ Grant them a co- 
“ VENANT IF YE KNOW GOOD IN THEM;” — which precept, how- 


♦ This, for the fake of brevity, the traflator has in general rendered ranfom* — The 
Molwtes feem to be' miftaken in their definition of the littral fenfe of Kitahaty what they 
ftate as fuch being rather the occafmal than the primtivt mtming of the term.— in 
h&y fitnply means (agreeably to the fenfe of it root) an indiittun or covenanty whence a 
Mokitih might with propriety be defined a covtnanted Jktve. 
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crcf, is not injunBlve^ but merely recommendator^yt according to all 
our doftors. — (By the expreflion in the text “ If TfE know good in 
“ them” is to be underftood, according to feme, “ if yc perceive 
** that the MuJJulmans will I'uftain no injury from them after they 
“ have attained freedom,” — for otherwife it is better that they be not 
conftituted Mokutibs, although it would in fuch cafe be neverthelefs 
valid.) — The aflent Of the flave, however, is a condition Of it, be- 
caufe as an obligation for property is thereby incMrred, it is there- 
fore, requifite that he accede tb and undertake fuch obligation. 


A Moiatib 18 
free upon 
paying his 
complete 
ranfom, 


A MokAtib is not free until he pay his complete ranfom, becaulc 
the prophet has faid “ a Jlave be made a Mokatib for one hundred 
“ Deenars, and pay the famey except ten Deenars, he is fill a 
“ slave;” and he has alfo elfewhere faid, “ MokAtib /V a fenee 
“ as long as a fngle dirm feall remain againf him." — It is to be ob- 
ferved, however, that the companions dilagreed upon this point; and 
that the dodtrine adopted by our dodtors (as here recited) is conform- 
able to the opinion of Zeyd, 


although this A MokAtib bccomcs free upon the payment of his ranfom, al- 
prefs^yfUpu- though his mafter fliould not have exprefsly mentioned this in the 
confraft contradl ; becaufe the contradt requires that freedom be eftabliflied 
without being exprefsly mentioned; — in the fame manner as in fale; 
that is to fay, as in fale there is no necCflity For the feller laying to 
the purchafer, “ I confitute you proprietor bf this metchandizey" — fo 
allb in the prefent inft'ance. — Neither is it inctiiMbent [Upon the 
mafter] to abate any thing from the ranfetn, in the fame manner as, 
in fale, it is not incumbent [on the purchafer] to abate any thing from 
the price. — Some have faid that it is’ incumbent that one fourth be 
abated from the ranibm. 


The ranfom It is lawful to ftipulatc that the ranfom Ihall be paid downitn^ 
bted^to be**' *3 alfo lawful that it be deferred,— or, that it be 

' fixed 
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fixed to be paid in certain proportions at ftated periods. — Shafei main- 
tains that it is not lawful to ftipulate an immediate payment, but that 
it muji be paid in at leaft two lots, becaufe a Mokdtib has it not in his 
power to pay his ranfom at a fliort warning, fince he is incapable of 
pofleffing property previous to the contraft, as being a flave. It is 
otherwife in a cafe of Sitiim fale. In other words, if a perlbn enter 
into a contrad: of Sillim, with refpeft to an article oppofed to ten dirms, 
it is lawful (according to Shafet) although the perfon to whom the 
advance is made be incapable of producing upon the inftant the article 
for which the advance is given, lince as he is competent to poflefs 
himfelf of it, it follows that his ability to deliver it is eftablithed, — 
efpecially as his engaging in the contract argues fuch ability.— ~Thc 
arguments of our dodors upon this point are threefold. — F'irst, the 
text of the Koran, already quoted, evinces that t\\cKitdbat is valid, 
without any condition of payment in two lots.— -Secondly, a con- 
trad of Kitdbat is a contrad of exchange ; and as the ranfom is the 
thing concerning which the contrad is made, it therefore refembles 
the price of an article of fale, with refped to no condition being made 
concerning ability of payment. — It is otherwife in a Sillim fale, (ac- 
cording to our dodoes,) fince as the article for which the advance is 
made is the fubjed of the contrad in that inftance, a delay in the de- 
livery of it is indifpenfable, in order that the perfon to whom the ad- 
vance is made may be enabled to produce it. — Thirdly, as a contrad 
of Kitdbat turns entirely upon relief and indulgence, it is evident that 
the mailer will be eafy with his* flave in this particular. — It is other- 
wife in a Sillim fale; becaufe that turns entirely upon tender and ac- 
ceptance. Befides, if the ranfom were ftipulated to be immediately 
paid, and it Ihould happen that the flave was incapable of paying 
it, flill there is no caufe of dilpute, fince, if unable to pay it, he 
would continue a flave as before, and the contrad of Kitdbat would 
be annulled. — It is otherwife in a Sillim lale, for as that is not annulled 
by an incapacity to produce the article for which the advance has been 
paid, a contention is confequcntly occafioned. 

C c c 2 
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It is lawful to conftitutc Mokdtib an infant flave, provided he 
know the meaning of purchafe and fale; becaule in that cafe tender 
and acceptance cxid, as an infant endowed with reafon is capable of 
aflenting; and the tranladion is advantageous to him. — Shafei differs 
from our dodors in this inftance. — ^This difference of dodrine is 
founded on the cafe of an infant’s confent in a tranfadion of com- 
merce ; for if the guardian of an infant give his ward permiffion to 
engage in commerce, purchafe and lale made by him is valid, accord- 
ing to our dodors, provided the infiint underftand thefe tranfadions ; 
whereas this is invalid according to Shafei. — If, however, the infant 
in queftion do not underfland purchafe and fale, he cannot lawfully be 
conftituted a Mokdtib, ficc'Auk as no aflent exilfs in fuch cafe, the 
contrad cannot be concluded; and hence if any other perfon were to 
pay the ranfom on behalf of fuch infant, ftill he is not emanci- 
pated, and the maflcr muft return what that perfon has fo paid 
him. 

If a perfon fay to his flave, “ I give you credit for one thoufand 
“ dtrtns, which you are to pay to me at various times, fo much at 
“ one time, and fo much at another; and when you have thus dif- 
“ charged the whole, you arc free, — but if you be unable to dif- 
“ charge it, you remain a flave,” — fuch declaration amounts to a con- 
trad: of Kitdbat, fince this is the explanation of contrads o{ Kitdbat. 
If, alfo, he fay, “ If you pay me one thoufand dirm, at the rate of 
“ one hundred dirms per month, you are free,” this likewife is a con- 
trad of Kitdbat, according to Aboo Soliman, becaufe a fpecification of 
times (namely, of each month) argues an obligation for property, 

which obligation holds only in virtue of Kitdbat Aboo Hif% fays that 

the declaration in queftion is not a contrad of becaufe of its 

analogy to a fufpenfion of Kitdbat upon the payment of one thoufand 
dirms at once; — that is, if the mafter were to fay, “ Upon paying me 
“ one thoufand dirms, you are free,” it is not a contrad df Kitlhat', 
and fo here likewife. 


Upon 
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Upon the contradl of Kitabat being concluded, the Mokdllb 
efcapes from the pofl'effion of his mafter *, but not from his right of 
property. — He efcapes from his poirdhou, bccaufe the intend licnt of 
a contraft oi Kitabat is the payment of ranfom, which cannot be ef- 
fedled unlefs the Mokdtib be placed out of the pofleflion of his mailer. 
The Mokdtib, therefovQ, is empowered to purchafe and fell, and may 
travel although his mailer Ihould forbid him. — He does not, however, 
elcape from his mailer’s right of property, bccaufe of the faying before 
quoted; and alfo, hccz\i(t Kitabat is a contraft of exchange, which 
lefts upon a perfedl equality between the parties ; and if the MokJtib 
were to become free upon the inftant, equality could not be efta- 
blillied; but if his freedom be deferred, this equality is eftablilhcd, 
bccaufe as the Have is, on the one hand, enabled to poflefs himfclf of 
the property requifite to difeharge his ranfom, the mailer is thus, on 
the other hand, enabled to refume pollelfion of him in the event of 
that not being paid, which he could not do if the Have were free upon 
the inftant of the contra£l. — As, therefore, the Mokdtib does not 
cfcape from his mailer’s right of property, it follows that, if the 
mailer Ihould in the interim emancipate him, he becomes free in vir- 
tue of manumiflion, lince he [the mailer] is ftill proprietor of his per- 
fon : — and in this cafe the ranfom is remitted, as the Mokdtib had 
agreed to the payment of that merely with a view of obtaining his free- 
dom in return, but which he thus procures without it. 

If a mailer have carnal intercourfe with his Mokdtibdy (or female 
Have to whom he has granted Kitdbat^ he is liable to a fine of treft- 
pafs "I" ; bccaufe the flave, in virtue of the Kitabat y obtains a right 
over every part of her own perfon, in order that the end oi Kitabat 

* Literally, “ is out of his mailer’s hands,” which difables the mailer from felling <ir 
otherwife difpofing of him, and from appropriating his earnings^ although he Hill continue 
his property. 

f To be paid to the Mokitiba, 
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may be anfwered, which, with rcfpe£t to the ipaAer, is to obtain the 
ranfom, and with rcfpe£t to the Mokdtibiy to become free in confe- 
quence of the contradl ; and as the ufe of her perfon ftands as an a£tual 
part of the perfon, it follows that Ihe has obtained a right with rclpe£t 
to that alfo. — If, alfo, the mafter commit any offence againft the Mo- 
kdlibas perfon, or againft the perfons of her children, he is liable to 
pay an amercement, for the fame reafon. — In the fame manner, if he 
deftroy any of her property, hemufl make atonement; becaufe.heis 
as a ftrangcr with refpe£t to her acquifitions ; for otherwife he might 
at any time deftroy or confume them, and confequently the defign of 
.the contradt would be defeated. 


CHAP. II. 

Of invalid Kitabat* 


Kitahat in 
confulcraiion 
of any unlaw- 
ful article is 
invalid: 


Ira Mujfuhnan make his flave a Mokdtib in confideratlon of wine, or 
a hog, — or in confideration of his value, (by faying to him, “ I make 
“ you a M'lkdtib in confideration of your value,”) — the Kitdbat is in 
fuch cal. liivalid. — It is invalid in the firft inflance, becaufe a Muf- 
fulman can have no claim to wine or a hog, fince with him thofe yr 
tides irc not property, and confequently they cannot compofe a ran- 
fom. — It is alfo invalid in the fecond inflance, becaufe the value is 
uncertain with refpedt both to its amount and its quality, fince it is 
unknown whether it be one hundred or tw’o hundred coins, whether 
thofe be gold or filver, or whether they be pure or bafe; and as this 
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is a wide uncertainty, the contract is therefore Invalid ; in the fame 
manner as if a perfoa were to make his Have a Mokdtib in return for 
undefined cloth, or for an undefined houfe or animal, in which calc 
the contradl would be invalid, and fo in the prefent inftancc likc- 
wife. 

If a Mujfulman make his flavc a Mokdtib in confideration of wine, but the (lave 
and th*e flave pay the lame, he is free, according to the Zdhir Rawd- pav'in*j,7hc" 
yet.—Ziffer maintains that he is not free unlels he pay the value of “‘■''ci'-’. 
the wine, fince it is that which confiitutes the ranfom in this inftancc. 

Aboo Toofaf fays that the flave becomes free in confcquencc of paying 
the wine, merely as it is that which conftitntes the ranfom in appear- 
ance ; but that he is alfo made free by paying the value, as it is that 
which conftitutes the ranfom in reality. — Hancefa holds that he docs provided thi» ■ 
not become free in confequcnce of paying the wine, unlefs his mafler ftfpuirKd^la 
fliould have faid to him, “ If you pay fuch wine, you are free,” in ‘hecontraa} 
which cafe manumilfion is fulpended upon the condition l];ated, and 
confequently the flave becomes free upon the performance of the con- 
dition; — in the fame manner as in a cafe of Kitdbat in confideration of 
carrion or blood ; that is to fay, if a perfon make his flave a Mokdtib 
in confideration of carrion of blood, the contraft is valid, provided the 
mailer Ihould have faid “ upon paying it you are free and he is ac- 
cordingly emancipated upon paying the blood or carrion ; and fo like- 
wile in the cafe in queftioh. — It is to be oblcrved that, in the Zdhir 
Rawdyet, no diftinftion is made between the cafe of the' mailer fiyin<;- 
“ ^yovi pay,” (and fo forth,) or otherwife. — The dillinaion between 
winjB or pork, and carrion or blood, is that the former articles arc, in 
efFe£l, property, whence it is poffible, in the cafe of thofc articles, to 
have regard to the eflence of the contraft, which requires that the 
Mokdtib be free upon paying the article llipulated ; — whereas blood and 
carrion are not in any lhape property, whence it is impoflible, in the 
cafe of fuch articles, to have regard to the eflence of the contratfl, 
and accordingly regard is there had to the eflence of the condition, 

8 which 



3^4 M O K A T I B S. Book XXXIL 

which where the mafter exprefsly declares, in the contradt of 

Kftabat, “ ^ you pay it, you are free.” 


andmuft per* 
form eman- 
cipatory la- 
bour to his 
full value* 


or to the va- 
lue ('f the ar- 
ticle I. allied* 


Upon the MokiUih becoming free in confequence of paying the 
^vvine or pork, it is incumbent upon him to perform or eman- 

cipatory labour, to his full value; for it is incumbent upon him to re-' 
turn K\s> perfon^ becaufe of the invalidity of the contra<9:; but as this 
is impoflible, becaufe of his manumiflion, it is confequently incum- 
bent on him to pay the value of his perfon ; — in the fame manner as 
in a cafe of invalid fale, where, if the article purchafed be loft or ex- 
pended by the purcliafer, it is incumbent on him to pay the feller the 
value, as he cannot return the aflual article. — The (lave, therefore, 
mu ft perform emancipatory hbour for his value. — If, however, his 
value fall fhort of the value of the article named, he is to perform 
labour to the amount or value of the article named, and not for his 
own value; but if, on the contrary, his value exceed the value of the 
article named, he muft perform labour to the amount of his value; for 
as the cohtracl: is invalid, the value it involves is incumbent, to what- 
ever amount, in the fame manner as in an invalid fale. — The ground 
of this is that the. mafter is averfe to incurring any lofs, as he is averfe 
to granting manumiflion, unlefs he can fccure the amount which he 
names.— He, therefore, will jiot be content with any thing fhort of 
what he names. The Have, on the other hand, is content to pay 
ftlll more, in order that his right (namely, emancipation) may not be 
annulled. — Hence his value is due, to whatever amount. 

Objection. — As manumiftion is eftablifhod by the payment of 
the wine, and cannot be annulled, it would appear that our author’s 
expreflion “ in order that his right may not be aimulled,” i^ in- 
coricfl:. ' 

Reply. — As, according to the Zdbir Razvdyef, the M^katib is not 
emancipated upon paying the wine or pork, unlefs the mafter fhould 
have faid “ if \ (ui pay it, you are free,” it is poffible that the Kdzee 
or Mooftee may proceed, in their decree, upon fome other authority, 

in 
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in which cafe the MokAt 'tb'% right (to freedom) would be annulled.-— 
Hence the expreffion “ in order that his right may not be annulled,” 
is pei fcdtly corred. 


Where a perfen makes his flave a Mokdub “ in confideration of 
“ his value,” he is free upon paying fuch value; for it is that which 
conftitutes the ranfom in this inftance; and it is poffible to have a due 
atterttion to the fpirit of the contrad of Kitdbat, by the Mokatlb pay- 
ing to his mafter property to the ntmoft extent of his value, which is 
effeded by one perfon valuing him at thirty dtrms^ (for inftance,) one 
at thirty-five, and one at forty, and none beyond that, and the Afo- 
kdtib paying forty dirm this, therefore, is a due payment of his 
value, which is his ranfom. 

Objection. — As the value of the' flave is uncertain, in the fame 
manner as the value of undefined cloth, it would follow that this un- 
certainty ought to operate on the contrad, and prevent its validity, fo 
far as that the flave fhould not be made free by paying his value, in 
the fame manner as a flave is not made free by paying the value of the 
cloth, in a cafe where he has been made a Mokdiib in return for cloth 
without an explanation of its qualities. 

Reply. — An uncertainty with refped to the value renders the 
contrad invalid., but does not annul it. — It is otherwife where the 
ranfom is made to confifl: of undefined cloth, as that renders the con- 
trad totally null, the defign of the party being unknown, becaufe of 
the variety of Icinds in cloth ; for his defign is not to procure anj' 
doth, .(fince his right of property cooild not be abrogated in virtue of 
unjf cldtb whatever^ but feme particular cloth, and it is impoflible to 
tdl whether the cloth paid by the Mokdtib be that particular cloth, or 
not. — A. payment, therefore, cannot be eftablifhed in this inftance, 
and confequently manumiflion cannot be eftabliftied, fo long as the 
defign of (die mafter is unknown. 
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Kitahat in If a maftcr create his flave a Mokatib in confideration of a fpccific 
of another’s article, the property of another, it is invalid, as he is incapable of 
‘delivering fuch article. — The compiler of i\\t Heddya remarks, that 
valid, by a fpecife article is to be underftood any thing capable of identifica- 

tion in a contratft of exchange; for if the mafter were to fay “ I make 
“ you a Mokatib in confideration of thofe thoufand dirms,'* meaning 
dirms the property of another perfon, it is valitf, fince as thole are not 
identified in a contract of exchange, the contraft of Kitdbat is there- 
fore referred to a debt of dirms, and is confequently valid. — Hafan re- 
ports, from Haneefa, that in the cafe in qucllion the contrafl is valid; 
whence if the Mokatib become poflefled of the article Ipecified, and 
deliver it to his mafter, he is free ; or if incapable of delivering it, he 
again becomes an abfolnte flave as before. The ground of this is, that 
as the article mentioned is property, and the flave’s capacity to deliver 
it is conceivable, it therefore relcmbles a dower; that is to fay; if a 
perfon marry a woman, fettling upon her the flave of another, the 
marriage is lawful, whence if he be able to deliver the flave, he will 
do fo, — or, if not, he will pay the value;— and in the liime manner, 
in the cafe in queftion, the contr3£t of Kitdbat is valid ; with this dif- 
ference, however, that if capable of delivering the article, he [the 
Moktitib] will deliver it accordingly ; but if not, he will revert to his 
original ftate as a mere flave. — But to this it may be replied, that in a 
contract of exchange the identic article is the objeift of the contract, 
the ability to deliver which is efl«itial to a contrad of exchange, where 
it is of a nature that admits the idea of diflblution, fuch as fale. It is 
otherwife with refped to the dower, in marriage, betaufe as, in mar- 
riage, the ability of procreation (which is the end of marriage) is not 
cflentlal, it follows that ability to deliver a thing which is a mere de- 
pendant thereof, (fuch as the dower,) is not eflential, a fortiori, 

unki's that If a mafter create his flave a Mokdtib in confideration nf a fpccific 
hi> article, the property of another, and capable of identification, and the 
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proprietor afterwards accede thereto, it is recorded, from ///.m 
that the contract is lawlul ; for, as fale is rendered lawful by the aifciit 
of the proprietor of the article fold, where that is fold by a Ihan^cr, 
it follows ihiit Kitabat^ under a fimilafcircnmftance, is lawful ajlr- 
ilori, as fale is coadufted upon principles of ftriftnels, whereas Kitabat 
is conduced upon liberal principles. It is recorded, from Hantejlt^ 
that, a Kitabat of the nature here deferibed is invalid, (according to 
what is written in the A&^/ao/,) becaufe, fuppofingthe proprietor of 
the article not to accede, it is not lawful, for this rcafon, that the 
Mokcitib does not, in virtue of it, become proprietor of his own acqui- 
fitions, which is the defign, as a Mokdttb is conftituted proprietor of 
what he can earn, from neceffity, that he may acquire property, and 
therewith emancipate his perfon ; and in a cafo where the ranfom is 
made to confifoof a certain Ipecific article, this ncceflity docs not exift; 
coufequcntly the contradl of Kitabat here treated of is invalid ; — and as 
the lame reafon alfo exifts where the proprietor accedes, in that cafe 
alfo it is invalid. Aboo Toofaf fays that the contradt is lawful in either 
cafe,— that is, both where the proprietor of the article accedes, and 
alfo where he does not accede, — with this difference, however, that 
where he accedes it is incumbent upon the Mokdtib to deliver to his 
mailer the adual article, -and where he does not accede, to pay the 
value of it,— -in the fame mamier as in marriage, — as the reaibn for 
the legality of the marriage, namely the validity of the Ipecification, 
becaufe of the thing ^ecified being property, exifts in the prefcat cafe 
alfo. It is recorded, from Hawefa^ that if the. Mokdtib obtain polfcf- 
fion, and make delivery of the article fpecified, ftill he is not free ; but 
if his mailer had faid to him, “ you give me fuch an article, you 
“ arc free,” he is in this cafe free, in virtue bf the condition^ not in 
virtue of the contradl of Kitabat^ for (according to this report) the 
contradl of Kitdbat was never completely concluded. The liunc is 
alfo recorded from Aboo Toofaf. It is likewife recorded, from him, 
that the Have is free upn delivering the article, although the mailer 
ihould not have faid, “ -5^ you give me fuch an article, you are free,” 
' D d d 2 becaufe 
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becaufe the contra£l of Kitihat has been completely concluded, as the 
article named is property ; it is, however, invalid ; and confequently 
the flave becomes free (not in virtue of the contrary but) in virtue of 
delivering the article flipulated. 

If a mafter create his flave a MoMtib in confideration of a fpecifle 
article in his pofleflion, (that is, which has been earned by him in 
confcquence of his being privileged to trade,) there are two reports 
concerning it, as may be learned from the Mabfoot, The compiler 
of the Heddya obferves- that he has formerly treated of this point at 
large in the Kafdyat~al-imontibee^ 

If a mafler create his flave a Mok&tib in confideration of one 
hundred deenars, under this condition, that “ he fliall give to the 
“ Mokdtib a flave unfpecified,” the contract is invalid^ according to 
Maneefa and Mohammed. Aboo Toofaf maintains that it is lawful; and. 
that the hundred deenars are divided between the value of the Mokdtib 
and of a medium flave ; and the proportion on the value of the medium 
flave being deducted from the hundred, the Mokdtib obtains his Kitd^ 
bat in confideration of the remainder ; becaufe, as any flave is capable 
of conftituting a ranfom, and (when abfolutely mentioned) is calcu- 
lated at the rate of a medium flave, it follows that he is in the lame 
manner capable of being fubftrafled from the ranlbm, as is cuftomarjr 
in contrails of exchange. The argument of Hanerfd and Mohanamet 
is that the Jlceve cannot be fubftradled from deenars^ but only his valuer 
and as that is incapable of conftituting ranfom, becaufe of its uncer- 
tainty, fo in the fame manner it is incapable of being fubftraiked from 
the ranfom. 

If a mafter create his flave a Mokdtib in confideratk^ of an animal, 
undeferibed, it is lawful. The compiler of the Heddya remarks, tiialt, 
it is here underftood that the mafter explains tht./pecies of the animalV 
but not his defcrlptivc qualities; — ^as if he were to fey, ** I make 
6 yoa 
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« you a Mckdtib in contideration of a horfe^^ without mentioning 
j whether he is to be an Ar(d> or a ‘toorkee. The contract in queftion 
is therefore valid ; and the animal named is fuppofed to mean a medium 
animal of that fpecies ; and the mailer may be compelled to accept of 
the value; — as has been already fully explained in treating of the 
dower. Where, however, the fpecies of the animal is not explained, 

(as if he were to fay, “ I make you a Mokdtib in conlideration of an 
“ animal^') it is unlawful; becaule as animals are of various fpecies, 
the uncertainty in this inftance is very great, whereas if the fpecies be 
mentioned it is trifling, and a trifling uncertainty may be admitted in 
a contrafl of Kttdbaty it being confidered in the fame light with an 
uncertainty concerning the term of a contraft of Kitdbat ; — that is to 
fay, if a perfon create his flave a Mokdtib in conlideration of one thou- 
fand dirmst to be paid at the reaping of the harvell, or at the plucking 
of the dates, it is lawful ; and fo alfo in the cafe in queftion.-— 5’^^/ 
maintains that it is unlawful, (and fuch is what analogy would fug- 
geft,) lince, as Kitdbat is a contrafl of exchange, it is confequently 
fubjedl, in this particular, to the fame rule as falc. — The argument of 
our doctors is that a Kitdbat is, in the beginning, an exchange of pro- 
perty for what is not property, bccaufe, prima facie, the confideration 
(or ranfom) is oj^ofed to the removal of reftriflion, which is not pro- 
perty; — and it is,' in the end, an exchange of property for pro- 
perty, bccaufe, in the end, the conlideration is oppofed to the perfon 
of the Mokdtib , — ^in this way, however, that the mailer’s right of 
property over his [the Mokdtib * perfon drops, — for the Mokdtib can- 
not become proprietor of his own perlbn: — hence the contrail is (as 
it were) in eflfea an exchange of property for what is not property, 
and confequently refembles marriage. — ^The reafon of and analogy be- 
tween Kitdbat and marriage is, that they both proceed upon liberal 
principles; in oppofition to fele^ a» that is conduited upon principles 
of ftri^tnefe* 


If 
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If a Chriftian create his flave a Mokdtlb in confideration of wine, 
it is lawful, provided the quantity of the wine be fpecified, and the 
flave be an infidel, becaul'e wine, with refpeft to infidels, is the fame 
as vinegar with refpccl to Mujfuhnans. — The contrail is therefore 
valid ; and if afterwards either of the contrading parties embrace the 
faith, the mafter is entitled to the value of the wine, as Mujfulmatn 
are prohibited from either making conveyance or taking pofleflion of 
that article. — The law, in this example, is different from that in the 
cafe of a Zimmee felling wine to another Zmmee\ for if one of thofe 
afterwards become a Mujfubnan, the lale (according to fome) is in- 
valid. — The reafon of this is that the value of the article named is 
capable of conftituting the ranfom, upon the inftaut of the coatraifl,^- 
(for if a perfon were to create his flave a Mokdiib in confideration of a 
JVafeef, or flave-boy, and the Have make a tender of the value^ the 
mafter may be compelled to accept it,) — and fuch being the cafe, it 
follows that it is alfo capable of conftituting the ranfom in the 
durance of the contraift.— A valid fale, on the contrary, cannot be 
concluded in confideration of the value of the thing named, — Hence 
there is an evident difference between Kitabat and fale. 

If a Chriftian create his infidel (lave a Mokdtib in confideration of 
wine of which the xjuautity is known, and one'^ of the contrading 
parties become a Mujfulnumt and the mafter afterward; t;ke poftHiiou 
of the wine, the flave becomes free ; for a contrail of Kitabat poi- 
fefles the property of a contrail of exchange; and 'ponfequeutly, 
upon the mafter obtaining one of the two coufiderations, the flave 
is entitled to the other, which cannot be obtained without his 
freedom- 

If a Chriftian create his Muffulman (lave a Mokdtib in confideration 
of wine, the Kitdbat is invalid, although the quantity of the wine be 
alcertained, becaufc as a Mujfulman is incapable of undertaking any 

obligation 
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[ obligation for wine, the contrail: is confequently unlawful. — Not- 
withftanding this, however, if the Have deliver the wine he is free, 
for the reafons explained in the beginning of this chapter. 
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Of Adis unlawful to a Mohdtih^ or otherwife. 


It is lawful for zMokdtib to buy and (ell, and to remove from place 
to place ; becaule it is a requifite of a contrail of Kitdbat that the Mo- 
kdtib become free with refpeil to his ailions, in fuch a degree as may 
enable him indcpendantly to perform whatever may be neceflary to- 
wards the attainment of the defign, namely, the obtainancc of free- 
dom in return for ranfom and of this nature are purchafe and fale,— 
and fo likewife journeying from place to place, fince it may poffibly 
happen that traffic is not to be found in one particular fpot, and confe- 
quently that there is a neceflity for removing. 

IP * 

' V 

It is lawful for a Mokdtib to execute a MpheAdt *, as that is a 
tranfailion of traffic, lince merchants fometimes buy or fell in the 
manner of Mohabdt in one bargain, in order that they may derive a 
profit upon fomc other bargain. 


* Jidhhalmt meajps Imying an article at an ever- value, or felling it at an under-y»\yie^ 
which is fometimes done with a view to induce the party to engage in fome other tranfac- 
tion ef a more advantageous nature. It is fuHy treated of elfewbcre. 
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Ir the maftcr make it a condition with his Mokdt 'ib that he Ihall 
not go forth from fuch a particular place, (Koafa^ for inftance,) ftill 
he is at liberty to go forth from thence, on a favourable conftruftion 
of the LAW, — bccaufe a contrail: of Kitdbat requires that the Mokdtib ' 
be enabled it:dcpcndantly to pofl'efs himlelf of what he is to give as a 
ranfom, and that he have full power and title with refpefl to his own 
perfon, and the advantage to be obtained ftoiA his perfonal exertions. 
Now the condition in queftion is repugnant thereto. It is confe- 
quently null; but the contraft is valid, becaufe the virtue of that 
cannot be effedted by a condition of the nature here deferibed. — Beddes, 
a contraft of Kitdbat cannot be rendered invalid by the infertion of 
luch a condition ; becaule Kitdbat refembles fale, and it alfo referable^ 
marriage : the contradt in queftion is therefore referred to fale in all 
cafes where the infertion of an invalid condition tends to invalidate the 
contraft ; — (as where, for inftance, the mafter ftipulates for an un- 
certain fervice, by faying to his flave, “ I create you a Mokdtib in 
“ confideration of your ferving me for which condition af- 

fedls the virtue of the contradt, as the ranfom is here made to confift 
of fervice for an indefinite terra;)— and it is referred to marriage in all 
cafes where the infertion of an invalid condition does not tend to inva- 
lidate the contradl ; — and it is cuftomary, in pradttce, to proceed on 
either refemblance. — Befides, a contradt of Kitdbat is a manumiffion 
on the part of the flave, as being a deftrudlion of the property in him; 
and as the condition in queftion (that he fliall not go forth fromifog^) 
is connedted with the flave, the contradl is accordingly 'a manumilflon 
with refpedl to that condition ; and nianumiffion is not annulled by 
the infertion of an invalid condition. 


He cinnot It is not lawful for a Mokdtib to marry without the confeOt of bit 

ij.nrn With- At r 

oat th« con- maiier ; becaufe a contract of Kttabat operates to the removal of re^^ 
ftridlion, (under this qualification, that the Mokdtih ftill continue the 
property of his mafter,) in order that it may be a means of adcompliA- 
itig the defign ; and marriage is not a means of accoroplilhing the 



Chap. III. 


39'Jr 


M 0 K A T I B S. 

defign, as it is not an acquifition of property, but rather occafions tlic 
MokdtiB to be employed in difcharging his wife’s dower, and providing 
her maintenante. His marriage is therefore unlawful without his 
maftcr’s confent ; but it is lawful if he confent, fince he is empowered 
in this particular. 

It is not lawful for a Mokdtib to beftow gifts or alms, except a 
trifle; becaufe gift and alms are gratuitous a£ts ; and he is not poflelTed 
of any property in an abfolute manner, fo as to be capable of convey- 
ing it. — The conveyance, however, of trifling matters is incidental to 
traffic ; for it is neceflary that he make entertainments and grant loans, 
in order to draw wealthy merchants about him ; and a perlbn who is 
empowered with refped to any thing, (fuch as trade,) is alfo em- 
powered with refpedl to its neceflary incidents. 

It is not lawful for a Mokdtib to become bail ; becaufe bail is an 
aft peculiarly gratuitous, being neither necelTarily incidental to com- 
merce, nor to the acquifition of property.- — It is therefore unlawful 
for him to become bail, whether for the perfon or for property, as 
both fpecics of bail are gratuitous. 

It is not lawful for a Mokdtib to grant a Karz loan, becaufe that 
alfo is a gratuitous aft not neceflarily incidental to the acquifition of 
property. — If, therefore, a Mokdtib make a gift of any thing, under 
condition of receiving fomething in return, it is difapproved, as this is 
prima facie a gratuitous aft. 

Ip a Mokdtib contraft his female flave in marriage, it is lawful, as 
being an acquifition of property, becaufe inconfequenceoffocontraft- 
ing her he obtains pofleffion of her dowert— -The contraft of Kitabat, 
therefore, comprehcijds this. 
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If a Mokdtib create his flavc a Mckdtib, it is lawful, on a favour- 
ab'le conftruaion. Analogy woyld fuggeft tlxat it is unlawful, (and 
fuch, is the opinion ot Ziffer and Shafei^ becaule Kttabat leads to 
manuiiaiflion, with refpcil to winch he is not empowered; in the 
fame manner as manumiffion for a compenfation; that is to lay, as, if 
a Mokdtib were to fay to his flavc, “ T emancipate you in confideratioa 
“ of one thouland i/Vwr,” it is invalid, it would confequently follow 
that his making his flave a Mokdtib is alfo invalid. The rcalbn for a 
more favourable conftruftion, in this particular, is that a contrad: of 
Kiidbat IS a contract for the acquUition of property, wherefore the 
Mokdtib is empowered with refpedl to the point in queftion, in the 
fame manner as with, refpcbl to contrafling his female flave in mar- 
riage, or with refpefl to falc. — Making his flave a Mokdtib^ moreover, 
may on fome occafions be more advantageous than falc, becaufe his 
right of property is not deftroyed by the Kttabat until he have obtained 
the conflderation for it, — whereas^his right of property is deftroyed by 
fale before he has obtained the price for the article fold, — whence it 
is that a father or executor are at liberty to enter into a contraft of 
Kitdbat with the flave of their infant ward. As, therefore, a Mokd- 
tib may lawfully create his flave a Mokdtib^ it follows that, in confe- 
quence of the contraft of Kitdbat, his flave is endowed only with 
every right with which he is himfelf endowed. It is otherwife in 
manumiflion for a compenfation ; becaufc in virtue of that the flave 
is endowed with that with which the Mokdtib is not himfelf endowed; 
fincc in confcqucnce of manumiflion for a compenfation the flave is 
free upon the inftant, — whereas the Mokdtib, in confequcncc of the 
contrad of Kitdbat, only becomes eventually entitled to freedom, but 
is not free upon the inftant. 


(inwhichcafe If the Mokdtib of a Mokdtib pay his ranfom before the Mokdtib 
lhall have himfelf become free, the Willa appertains to- the mafter of 
r'ft w'lVi’s *^1*^ becaufe the property of him vefts in one Ihape in the 

mailer ) mafter. — Befidcs, as the manumiffion of the Mokdtib'% Mokdtib raxy 

lawfully 
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lawfully be referred to the mafter of the Mok&ub on the inft.mt of iljc 
contract, it follows that where it is impofliblc to refer it to the con- 
tra£ting party himfclf, bccaiife of his incompetency, it muft lie re- 
ferred to his mafter ; — in the fame manner as holds with refped to a 
flave licenced to trade; that is to fay, if a flave licenced to trade pur- 
chafe any thing, the property thereof vefts in his mafter, as it cannot 
veft in the flave, fincc he is incapable of poflefting property. — If, aliii, 
the Mokdtlb fliould afterwards difeharge his ranfom, and become free, 
ftill the IVilla of his Mokdtib does not ftaift to him, becaiife his mafter 
had already been conftituted the emancipator, and IVilla Cannot thift 
from the emancipator.— If, on the contrary, the Mokdtib*% Mokdtlb 
pay the ranfom to the Mokdtib after he [the firft Mokatib] has ob- 
tained his freedom, the IVilla [of the fccond Mokdtib'] refts with him 
[the firft Mokdtib,] becaufe in this inftance the party to the fecond 
contradt of Kitdbat is capable of having a right of Willa eftablifhed in 
him. Befides, he is the original, ' or (in other words) the ferfonal 
emancipator, and is confequently entitled to the Willa. 

If a Mokdtib emancipate his flave in return for property, or fell his 
flave into his own h^nds, or contradl him in marriage, it is unlawful, 
as none of thefe a<fts are either an acquifition of property, or an appur- 
tenance to acquifition of property : — the firft (namely, emancipation 
in return for property) is not fo, becaufe that is a derelidtion of right of 
property in the flave’s perfon, and the eftablilhment of it is a debt upon 
one who is poor; nor is the fecond fo, becaufe that is alfo, in eftedt, 
a trianumiflion in return for property ; neither is the third fo, becaufe 
the adt of contradting the flave in marriage vitiates and diminifhes his 
value, and caufes him to be occupied in difeharging the debt of 
dower, and providing his wife a fubfiftance : — in oppofition to con- 
tradting a female flave in marriage, as that is an acquifition 
of property, fince by it the dower is obtained, as was before ex- 
plained. 


He cannot 
emancipate 
his flave for a 
compcnfi- 
tion; or con- 
tradl his mM 
flave in mar- 
riage; 


£ e e 2 


A FATHER 



39 ^ 

(and the fame 
rule holds 
with refpc^l 
to a guardian, 


or a liccnfcd 
ilave.) 


M O K A T I B S, Book XXXII. 

A FATHER or executor * Hand, with refpeft to their infant ward, 
in the fame predicament as a Mokdtib with refped to his flave ; — that 
is to fay, it is unlawful for them to coutraft the [male] flave of their 
ward in marriage, or to emancipate him, or to fell him into his own 
hands. But it is lawful for them to contradt in marriage his female 
flave, or to enter into a contrail of Kitdbat with his male or female 
flave, becaufe it is lawful for them to acquire property on behalf of 
their infant ward in the fame manner as a Mokdtib ; and alfo, becaufe 
contrailing his female flaVe in marriage, or making his male or female 
flave Mokdtib, is conducive to his intereft, whereas any thing beyond 
this is not fo; and their authority is eftabliflted in regard to their ward 
with a view to his intereft. 

A Mazoon, or flave licenced to trade, cannot lawfully perform 
any of the ads above deferibed ; that is to fay, he can neither con- 
trad his male or female Have in marriage, nor make his flave a Mqkd-^ 
tib, nor emancipate him in return for property, nor fell him into his 
own hands. — This is according to Haneefa and Mohammed.-^ Aboo 
Toofaf maintains that he is at liberty to contrad his female flave in 
marriage. — The fame difference of opinion obtains with refped to a 
Mozdribat manager, a ^rther under partnerfhip by reciprocity, and 
alfo a partner under partnerfhip in arts ; for Aboo Toofaf conceives an 
analogy between thofe and a Mokdtib', and as a Mokdtib is at liberty 
to contrad his female flave in marriage the fame is lawful to thefe-, 
likewife. — He, moreover, conceives an analogy between contrading, 
a female flave in marriage, and letting her out to hire ; — that is to fay,, 
as it is lawful for a Mazeon, a Mceedribat manager, &c. to let their 
female flave to hire, fo in the feme manner it is lawful for them to. 
contrad her in marriage, becaufe contrading her in tparriage and let- 
ing her out to hire are both equally caufea of advantage. — The arga-, 

* The term Wajftt, in this place, fignifie* a goardian appointed by wjUj. in Cfppn^tfP^ 
to a Walleey or natural 
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nients of Haneefa and Mohammed upon this point are twofold. First, 
the flave in queftion is merely empowered to trade, and contrafting 
his female flave in marriage is not a tranfaftion of trade, becaufo trade 
is an exchange of property for property, and contrafting in marriage 
is not of this nature, flnee the connubial enjoyment is not property, 
evidently. — Contrading in marriage, therefore, refembles Kitdbat ; 
and as they are not empowered to make a flave Mokutsb, fo in the fame 
manner they are not empowered to contraft a female flave in mar- 
riage. A Mokdtib, on the contrary, is empowered to acquire pro- 
perty ; and the contrafling liis female flave in marriage is one mode, 
of acquiring property. — Secondly, contrafling a female fldve in 
marriage is an exchange of property for what is not property. It 
therefore refembles Kitdbat, and not hire, as that is an exchange. of 
property for property, fince ufufrufl, in hire. Hands in the place of 
property. It being therefore proved that contrafling a female flave in 
marriage refembles Kitdbat, and a contrafl of Kitdbat being unlawful 
to the flave in queftion, it follows that contrafling his female flave ia 
marriage is likewife unlawful to him. 


SECTION.’ 

IraMiifr/^pufchafc his father or his fon, they are included in Thep*«ntor 

Kitdbat ', — that is to fay, they become dependantly; child oiaJWi>- 

becaufe, as a Mok&tib pofleffes capacity to make a Mokdiib, although Jhafcd'bJ' 
he be not capable of granting emancipation, they therefore are rendered Se^in^i., 
Mokdiibs, in order that the ties of kindred may be as far as poflible Knatat-, 
prefervedj, for as, if thciit relation, being a freeman, were to become 
pofleffed of them, they would alfo become free, in confequence of a 
freeman being empowered to beftow manumiflion upon his flave, fo 
in the fame mannee they in the prefent inftance become Mokdtibs, in 

confequence 
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confcqueiice of the Mokdt 'ib iti queftioii being empowered to create his 
Have a Mukatib. 

Ii' a Mnkdtih purchafe a kinfman related to him within the pro- 
hibited degrees, hut not within the degree of paternity, he is not in- 
cluded in his Kilabat^ according to Haneefa, — The two difciples ai- 
led c-c that he alfo is included in his Kitabat, in the fame manner as a 
paternal relation, as the obligations of kindred extend equally to both, 
whence it is that the prohibited relation of a freeman becomes free 
upon being purchafed by him. — The arguments of Haneefa upon this 
point are twofold. — First, a Mokdtib is empowered with refpeft to 
the acquifition of property, but not with refpedt to the property ac- 
quired. — The power he enjoys, however, of acquiring property, fuf- 
fices for the performance of the duties of paternity, whence it is in- 
cumbent upon a perfon enabled to acquire property, to alFord fub- 
fiflence to his parents and children, — but it does not fuffice for the 
performance of any other than the duties of, paternity, whence the 
fubfiftcnce of a brother is not incumbent except upon a wealthy bro- 
ther. — Secondly, the fraternal affinity is a medium between the 
avuncular which is diftant, and the paternal which is near; and it is 
accordingly referred to the paternal with refpeft to freedom, and to 
the avuncular with refpeft to Kitdbat ; — and this arrangement is pre- 
ferable to the reverie, becaule manumiffion is more extenlive in its 
operation than Kitdbat, inibmuch that if one of two partners make 
his Ihare in a Have Mokdtib, the other partner is at liberty to annul 
it,— whereas if one were to emancipate his Ihare, the other could npt 
annul it. 

If a ‘Mokdtib purchafe his Am-Walid, (that is,- his wife, 
whom he married when Ihc was the Have of another, and who 
has borne a child to him,) his child born of her is included in 
his Kitdbat, and it is unlawful for him to fell the Am'lVa!id.—^T\it 
child becomes a Mokdtib, becaufe of what was before faid ** in order 

■“that 
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“ that the ties of kindred may be as far as poflible prefcrvcd — and 
the mother cannot lawfully be fold, as flie is a dependant of her child 
in effect, the prophet having faid (fpeaking of an Ani-lFa/iJ) “ her 
“ child bath fet her free." — What is here advanced proceeds on the 
fuppofition that the Mokdtib becomes proprietor of the yJm-M'^alid, to- 
gether with her child. If it be othervvile, he having purchafed her 
alone, in that cafealfo the fame effed: obtains, according to 
and Mohammed.) becaufe of her being his Am-JValid: in oppofition to 
Hanecfa) who contends that flie may in this cafe be lawfully fold ; 
becaule analogy fuggefts that the lale of her is lawful notwithftanding 
he become polfeflcd of her along with her child; for the right over 
property of a Mokdtib'^ earning is fufpended, (lince, if he pay his 
ranfom, it becomes appropriated to him, or if he fail in this, it be- 
comes appropriated to his mailer,) and fuch being thd calc, no right 
incapable of dilTolutioiKcaa be conneded with it, for if fo, it would 
follow that fuch right is annulled upon the Mokdtib failing to pay his 
ranfom ; and the prohibition againll felling her, on account of her 
being an Am~Walid, is incapable of annulment. The right in quef- 
tion,, however, is ellablilhed with refped to her, dcpendantly, in a 
cafe where he becomes pofl'efled of her together with her child, be- 
caufe of that right being ellablilhed with refped to the child; whereas 
if it were ellablilhed independant of the child, it would follow that 
the right in quellion is ellablilhed with refped 'to her to 

which analogy is repugnant. '' ' ' - 

\ 


If a child be born to •s. Mokdtib , by his female Have, it is included His chii<i. 
in his Kitdbat, for the rcafon alfigned in the preceding example ; and 
the child becomes fubj,cd to the fame rules with the Mokdtib. The. inciudedjand 

^ its csrnin^s 

earnings of the child are therefore the earnings of the Mokdtib^ ns appertain to 
being the earnings of the Mokdtib' % earningi i wherefore the Mokdtib' s 
exclufive right to thofe earnings cannot besaififeded by any claim which 
may be afterwards fet up to them, f "• 
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If a Mokdtibd bear a child to her hufband, fuch child is include<f 
in her Kttdbat ; and the fale of it is unlawful, becaufe as the right of 
being unfaleable is eftabliftied with refped to the Mokdtiba, it confe- 
quently e'xtends to her child, iu the fame manner as 'tadbeer or IJice^ 
lad. (The cafe of IJieelad, hci'e alluded to, is where a perfon contradls 
his Am-Walid in marriage to another, and (he bears a child, — in which 
cafe that perfon cannot lawfully fell the child, as the unfaleablcnefs 
of the Am-Walid extends to her offspring.) 

If a perfon contrad hiS female flave in marriage to his male flave, 
and afterwards create them both Mokdtibsy and they have a child, it 
is included in the Kitabat of the mother, and its acquifitions appertain 
to her ; becaule the dependance on the mother has the fuperiority, as 
the qualities eff abliflied in the mother extend to her offspring ; and 
accordingly, a child is a dependant of its moth^ with refped to bondage 
and freedom. 

If a Mokdtib marry, with the confent of his mafter, a woman 
who declares herfelf free, and they have children, and the woman be 
afterwards claimed as a flave, their children are in fuch cafe flaves *, 
and the father is not entitled to demand them for their value ; and fo 
likewife, if a Jlave marry, with the confent of his mailer, a woman 
under fuch circutnftances. This is according to Haneefa and Aboo 
Toofaf. . b^hfcmmed alleges that the children are free for their value; 
in other words,, the Ikther is entitled to take them upon paying their 
value, and they then are free ; the reafbn of which is, that as the 
flave or Mokdtib married the woman purely under the idea that h» 
childreri ihould be free,, they are therefore in the fame predicament 
with the flave of a Magroor^ or perfon adling under a deception. The 
argument of the two difciples is, that as the children in queflion are 
the offspring of two (ffor their father and mother ure both 


• To the owner of the mtitr. 
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Chap. III. 


401 


M O K A T I B S. 

flaves,) it follows that they alfo are flavcs. — The grovind of this is 
that it is a rule that a child is a dependant of its mothef with refpeft 
to bondage and freedom. — This rule is, however, abandoned in the 
cafe of a free pcrfon afting under a deception, by all the companions. 
But a flave or a Mokdtih, ading under a deception, are not in the 
prccife predicament with a free perfon fo ading; becaufe, where the 
perfon who ads under a deception is free^ he may be fued for the 
value of his child upon the injiant^ (according to Mohammed,) whereas 
a Mokdtlb, Modabhir, or jlave fo circumftanced, in cafe of having 
married without their owner's approbation, cannot be fued for the 
value of their child until after they have themfelves become free. — 
As therefore a flave or a Mokdtih, ading under a deception, are not in 
the precife predicament with a free perfon fo ading, it follows that 
their child mull: not be confounded with the child of a deccafed free- 
man, but continues ill ks original flate. 

If a Mokdtib have carnal connexion with the female flave of an- 
other, in virtue of a fuppofed right of bondage, without the confent 
of her mafter, (in this way, that he purchafes a flave, and cohabits 
with her, and the flave afterwards proves the property of another,) 
he muft in this cafe pay * an Akir, or fine of trelfpafs, to the value of 
her proper dower, and is liable to be fued for it during the term of his 
Kitdbat. If, on the contrary, he had cohabited' with the flave in 
virtue of marriage f, he could not be fued for the fihe Until he had 
obtained his freedom. A MaziS>n., or flave' lict’Sfed tftf trade, is alfo 
fubjed to the fame rule. The difference 'betweeh^ i fcafe of cohabita- 
tion in virtue of a right of bondage and in virtue of rtiirriagc is, that 
in the former cafe a debt is eftablifhed wkh refped fo the mafter ; 
becaufe a contfad of Kitdbat comprehends* traffic and its incidents ; 
and the fine is an incident of traffic, and'ri^Ulhbe referred thereto; for 
if the Mokdubiiiiii not purchafcd theflavei liecould not cfcape punifh- 

* To her mafter, f Without tl^c confent of her owner. 
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inent, fince where punifliment is not remitted the fine is not due : 
hence the fine, is regarded as adiibt of trade. In the fecond cafe, on the 
contrary, the debt is not efiablilhed with refped to the mafter; be- 
caufe in this inftance the obligation of the fine is on account of an er- 
roneous marriage ; and as marriage is neither a branch of traffic nor 
a means of acquiring property, it is not comprehended in a contrad: of 
Kitabai^ in the fame manner as bail is not comprehended therein.-*- 
The payment of the fine, therefore, in this iiiftance, is delayed until 
the Mokdtib (hall have become free ; in the fame manner as, ifiMo- 
katib enter into a contra<ft of bail, he cannot be fued upon it until 
he have obtained his freedom, bail not being a branch of traffic. 

If a Mokdtib purchafe a female flave by an invalid contraifl, and 
cohabit with her, and then return her to her owner, he may be fued 
for the fine during his Kitabat ; and the fame df a Mazoon, or flave 
licenfed to trade ; becaufc this is a circumflance appertaining to traffic ; 
and tranfa(5lions are fometimes valid and Ibmetimes invalid ; and Kitabat 
and licenfe to trade comprehend both valid tranfadions and invalid ; in 
the fame manner as agency ; — in other words, if a perfon appoint an- 
other his agent for purchafe or fale, (for inffance,) the agency cona- 
prehends both valid and invalid purdiafe or fale; and ib alfo in the 
prefent inftaucc. — The tranfaftion is therefore effabliffied as affe€ling. 
the mafter. 


SECTION. 

If a female flave, having been made a Mokdtibiy bear a cbildfii* 
her mafter,' Ihe has it at her option either to adhere to^the Contra^ (if 
Kitcibat, or to incapacitate herfelf from paying ranlbm, and to become 
an Am-lValid to her mafter ; becaufe here exifts two caufes of ^ec- 

ik>m. 
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dom, m virtue of one of which freedom may be obtained immediately, become hu 
but for a conlideration,--and in virtue of the other it may be obtained 
after delay, but without any condderation. — Shelias therefore an op- 
tion of either.— The parentage of her child is moreover cftahlidicd in 
the mafter, and the chdd is confequently free, although it be an ac- 
quifition of the female flavc ; becaufe the claim laid to it by the mafter 
is tantamount to manumiflion; and as the mafter has it in his jxiwer, 
without any particular motive, to emancipate the child where it is 
fprung from him, it follows that he is entitled, « fupemri, to eman- 
cipate It under a claim ; and the mafter’s right of property, exifting 
with refpedt to the Have, fuffices for the purpofe of rendering valid 
IJ/eeMJ under a claim. It is to be obferved that if the female ifave in 
queftion adhere to her contrad oiKitcibat, ftie is entitled to a fine of 
Akir from her mafter^’ becaufe her perfon and the ufe of it are her cx- 
clufive right, as was before explained. 

If Mokdtibd, in the above example, adhere to the contrad of or. if (head- 
Kitbbaif and her mafter die, ftie becomes free, as being his Am- 
JVahd'i and her ranfom is remitted. If, on the contrary, flie fhould *'C'<-Tthclefs 
die, and leave property, her ranfom is paid out of that property, and Spo°'i>i'dc-' 
whatever remains goes to her child, in virtue of inheritance, accord- out ran'fon^ 
ing to the intendment of the contrad. If, however, fhe leave no 
property, yet her cl^ is not required to perform emancipatory labour, 
as it is free at all evi^ps. 

If the Mokduhd mentioned in the above example bring forth an- ifn.cb«ra 
ether child, it is not incumbent upewp the npafter to father it ; becaufe 
it is not lawful fpr him to have carnal connexion with her. — If, there- folvcnt, this 
fore, the i?aaft<|r fhould not claim child,, and flie die, without 
leaving effeds tp difeharge her ranfom, this child muft perform eman- iXu' ’’unTcu 
cipajory labour, a& being a Mokdtib^ in cciitlequence [as a dependant] *hc matter 
of the mother.— If, however, the mafter afterwards die, the child is 
free, and is excufed from emancipatory labour, as ftanding in the 

F f f 2 predicament 
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If a maftcr enter into a contraft of Kitdbat with his Am-Walid^ it 
is lawful ; becaufe fhe is here defifous of obtaining her freedom before 
the dcceafe of her mafter, and this end is obtained by means of a con- 
trad of Kitdbat : neither is her being an Am~PFa/id at all repugnant 
to the contrad of Kitdbat, lince both thofe means of freedom may 
unite in her, and fhe may obtain her freedom, in virtue of the one 
immediately, by the payment of her ranfom, — or, in virtue of the 
other, after a delay, independant of ranfom. — ^The contrad in queftion 
is tlicrefore valid. — But if her mafter afterwards die, fhe becomes free 
in virtue of being an Am Walid, as her freedom was fufpended upon 
his deceafe : — and in this cafe fhe is excufed from the ranfom ; bccaufe 
her defign, in entering into the contrad, and engaging for a ranfom, 
was merely to procure her freedom upon paying it ; but as fhe here 
becomes free before having paid it, it is impoffible for her to acquire 
freedom upon paying it, ft nee a thing already obtained cannot be 
obtained again. — Her ranfom therefore drops, and the contrad of 
Kitdbat becomes nuU, as its continuance is in this cafe ufelefs. 

Objection. — As the contrad of Kitdbat is annulled and broken 
off by the maftcr’s deceafe, it would follow that the acquifitions of the 
Mokdtibd, together with the children not begotti||.,by her mafter, and 
born during the appertain to the male’s eftatc ; — whereas 

it is not fo. 


Reply. — The contrad ot Kitdbat is annulled with refped to the 
ranfom, but remains in force with refped to the acquifitions and chil-’ 
dren of the Mokdtibd ', becaufe the annulment of the contrad is out of 
tendernefs to her intereft, v^hicbls obferved in annulling it with re- 
fped to the ranfom, but not with refped to thofe other particulars,, 
for if it were annulled with refped to them, it would follow thjtt t^y' 
became the property of the maftcr’6 heirs. 

fF 
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If a perfon enter into a contra(fl of K'ltabat with his Modabbira, it 
is lawful, for the realbn afiigned in the preceding example, that “ (he 
“ is dcfirous of obtaining her freedom before the dcceafe of her 
“ mailer:” — neither is her being a Modabbird repugnant to the con- 
trafl of Kitdbat ; for (he is not, in virtue of Tadbeer, free at prefent, 
but is merely endowed with a right to ultimate freedom, upon the de- 
ceafe of her owner. If, in this inftance, the mafter die, leaving no 
property except the Modabbird in queftion, (he has it at her option to 
perform emancipatory labour, either for two thirds of her edimated 
value, or for the whole of her ranfom. This is according to Haneef a. 
Aboo Toofaf holds that (he is to perform emancipatory labour to a 
degree equivalent to the lead of the two. — Mohammed main- 
tains that (he is to perform emancipatory labour to the amount 
of what is lead, two thirds of her value, or two thirds of her 
ranfom. Thus there is a difference of opinion with refpe(d both to 
the amount and the option ; and Aboo Toofaf coincides with Haneefa in 
regard to the one, and with Mohammed in regard to the other. The 
right of option, in this indance, is derived from the divifibility of 
manumiffion, as maintained by Haneefa\ becaufe as (according to 
him) manumidion admits of being divided into parts, one third of the 
Modabbird becomes free on the indant, and two thirds continue in 
bondage and as two caufes of manumidion operate, with refped to 
the other two thirds, for two different coniiderations, (one of which 
Is of immediate effeft, in virtue of TaSeer, and the other of deferred 
cffedl, in virtue o£ Kitdbat,) the Modabbird has therefore an option of 
cither. According to the two dilciples, on the contrary, manumif- 
lion is indiviftble. Hence the whole of the Modabbird is free in confe- 
quence of a part of her being fo; and (he, as being confequently free, 
owes one of the two coniiderations, of which (he will undoubtedly 
prefer paying that which is the fiuUefi. Her having an option is 
therefore ulelcls. — With refpe£l to the point on y/hixch Mohammed 
differs both from Haneefa and from Toofaf, namely the amount, 
the argument he urges is that the maffer had oppofed the whole ran- 
Ibm to the whole of the Modabbir&'s perlbn j but (he has already fe- 
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cured to herfelf one third of the whole in virtue of ’fadbeer, and it is 
confequently impofllble that any ranlbm fhould be due for that third ; 
for as, if Ihc had fccured her whole perfon to herfelf, by that confti- 
tuting only a third of the deceafed’s property, the whole of her ranl'oni 
would have been remitted, it follows that one third is remitted in the 
prcl'ent inftance; — in the fame manner as where a mailer firft make's 
his Have a Mokdtib, and then grants him Tadheer, — in which 'cafe one 
third of his ranfom is remitted, — and lb likewife in the cafe in quef- 
tion. — The argument of the two Elders is that the whole of the Kiid- 
bat is oppofed to two thirds of the ModabbirU, and confequently no 
part of it can be remitted. The ground of this is that the ranfom, 
although it be oppofed to the whole of the Modabbirh in regard both 
to appearance and letter, is neverthclefs reftrifted to two thirds of her 
in regard to reality and deJigH', becaule Ihe has already become, in ap- 
pearance, entitled to the freedom of one third of her perfon ; and it is 
evident that men do not engage for property, as oppofed to a thing to 
the freedom of which they are already entitled ; — as, for inftance, if 
a perlbn pronounce two divorces upon his wife, and afterwards agree 
“ to give her three divorces for one thouland dirms," the whole thou- 
I'and are oppofed to the one remaining divorce required to make up that 
number, becaufc apparent circumftances argue that fuch is his delign, 
llnce only one divorce remains to be given and lb likewife in the 
prelent inftance. — It is otherwife where a mailer firft creates his Have 
a Mok&tibd, and afterwards grants her ‘tadbeer, for , in that .cafe the 
ranfom was oppofed to her whole perlbn, as Ihe was not at the time of 
concluding the contract of Kitdbat, entitled to the freedom of any part 
of her perfon.— There is therefore an evident difference between the 
cafes. 


A Moiaiila If a perfon grant ‘taSeer to fiis MokStibh, it is lawful ; becaule 
ii!tut!daT/«- Hands in need of freedom; and her becoming a Modabbirh is not 
Mbiri. repugnant to the contrail of KitihtU, as was be<bre Hated. In t^ 
cafe the Have has it at her option either to adhere to the contrafi' of 
Kitdbat, or to incapacitate herfelf from paying ranfom, and to be- 
a CQOac 
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come a Modahhtrh^ becauCe a contrad oiKitdbat is not binding on the 
part of a flave *. therefore, the adhere to the contrad, and her 
mafter die, and leave no property befides, fhe has it at her option to 
perform emancipatory labour, either for two thirds of her ranioni, or 
for two thirds of her eftimated value. — This is according to Hatieefa. 

The two difciples maintain that the has no option, but is to perform 
emancipatory labour for that which is the leaft of the tw'o. Thus the 
difference, in this cale, concerns only the option, in confequence of 
that being derived (according to Haneefa) from the divifibility of ma- 
numiffion, as before fet fo:th*, for they all agree concerning the 
amount, fince in tiiis inftaiice the raufom is oppoled to the whole of the 
jlave’s perfon, as was explained above. 

If a maftcr grant manumiffion to his Mokdtib, he is accordingly a 
free, becaul'c the inaffer is proprietor of his perfon, and therefore pof- 
feflb the power of emancipating him and in this cafe the ranfom is 
remitted from the Mokdiib\ becaufe he engaged for it folely as oppofed 
to his emaficipation; but as that has been obtained without ranfom, 
it is confequrntly not due. 

Objection. — It would here appear that the Mokdtib is not 
free, as the contrad of Kitabat is binding on the part of his 
mafter. 

Reply. — Although the contrad of Kitabat be binding on the part 
of the mailer, yet it may be broken with the conlent of the Mokdtib', 
and it is evident that the Afciidft^confen-ts to the breach of it in the 
prefent inftance, in order that he may be emancipated without paying 
ranfom. Notwithftanding this, howevef, his acquiStions remain fc- 
cured to him ; becaufe the contrad is annulled only with refped to 
the ranfom, Out of tenderhefs to his intereft. 

• That is to tvf , it flave is at liberty to break off, of fiiil in, the fulfilment of a con» 
traft of Kitabat, iJthongh the mafiiit baye not this liberty. 
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If a perfon create his flave a Mokdtib^ in conlideration of one thou- 
fand dirmsy on a credit of one year, and afterwards enter into a com- 
pofition with him for five hundred dirms prompt payment, it is law- 
ful, on a favourable conllru^SIion. Analogy would fuggeft that it is 
unlawful, becaufe it would hence appear that the mailer had in this 
inftance oppofed one thouland dirms to five hundred dirms, and credit 
for one year, which, as credit is not property, and as the debt of 
ranfom is property, would be ufurious ; — whence it is that a tranf- 
aflion of the nature here deferibed is not lawful with refpefl to a free- 
man, or the of.a ftranger; — that is to fay, if a perfon have a 

deferred debt owing to him from a freeman, and compound with him 
for one half of his right, prompt payment, it is unlawful ; — and ia 
the fame manlier, if a perfon have a deferred debt owing to him from 
the Mokdtib of a ftranger, and compound with him on the fame 
terms, it is alfo unlawful. The reafons, however, for a more fa- 
vourable conftru£lion of the law in this particular arc twofold, — 
.First, the credit granted to the Mokdtib, although in one lhape it be 
not property, yet is in another lhape property ; for as the is 

unable to pay his ranfom but by means of the credit, it follows that 
the credit is virtually property with rcfpcfl: to him. The ranfom, on 
the other hand, although it be property in one lhape, yet is not fo in 
another lhape, infomuch that bail cannot be given for it. — The credit, 
therefore. Hands upon the fame footing with the ranfom : — conle- 
■qucntly, the tranfaxftion was only the acceptance of a confideration of 
what was property in one lhape in return for what was alfo property 
in one lhape; and as the confideration and the return were of different 
kinds, there was therefore no ufury in it. — Secondly, A contraftof 
Kitdbat is a contraft in one lhape ; — but it is not fo in another lhape ; 
becaufe a mailer cannot have a claim for debt upon his Have, and allb 
becaufe it [the contract] has a femblance to Yameen, or conditional 
vow, as it is a fufpenfion of emancipation upon the payment of a con- 
fideration. — The fum of .five hundred dirms, alfo, oppofed 
credit, is ufury in one lhape but not in another, for if the .credit 
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granted be not accounted property, it is ufury,— whereas if the credit 
be accounted property, ufury is not induced, fince in fuch cafe it is 
merely property oppofed to property. The ufury, therefore, is at all 
events dubious; and where dubious ufury occurs in a contrafl which 
is itfelf of a dubious nature, it is doubly dubious, and conl'equently is 
not regarded. — It is otherwife in a contraft between two freemen, ns 
that is in every fhape a contraft, and confequently the circumllancc of 
a credit being granted in it occafions a femblance of ufury. 

If a lick perfon ♦ enter into a contraiH: of Kitdbat in confideration 
of two thouiand dirms, on a credit of one year, with his Have whole 
value is one thoufand, and afterwards die, leaving no other eflbvfls but 
this Have, and the heirs of the deceafed had not acceded to the credit 
granted, in this cafe he [the flavc] mufipay two thirds of his Kitdbat 
immediately, and agree to pay the remainder within the term of 
credit, or he again becomes an abfolutc flave. — This is according to 
According to Mohamned he mull pay two thirds of one 
thoufand immediately, and the remainder within the term of credit ; 
becaufe as it would have been lawful for the maftcr to have remitted 
the remainder altogether, by making the flave a Mokutib in conlidera- 
tion only of his value^ it follows that he was at liberty to poftpone it 
to the term of credit fpecilied;— in the fame manner as where a lick 
perfon enters into an agreement of Khoola with his wife, in confidera- 
tion of one thoufand dirms, on a credit of one year, and dies, leaving 
^ no property except thofe thoufand dirms^ and his heirs had not acceded 
to the credit^ granted the wife ; — for in this cafe the credit is never- 
thelefs valid with refpefl to the whole fum mentioned; becaufe as the 
deceafed was at liberty to have pronounced a divorce upon his wife 
without receiving any confideration, it was confequently in a fuperior 

• Arak always (in the language of the lAw) meaning a perfon. The 

cafe here confidered turns entirely upon the general rule, that a dying perfon is not at liberty 
to perform any a& which lajght have a tendency to aS^ the right of hit heirs, beyond m 
^/^/r</of hit eftate. 

VoL, HI. 
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degree lawful for him to pollpoiie the payment to the term of credit 
Ipccified. — The argument of the two JLlders is, that the lum in quef- 
tion (namely the two thoufind) is the confideration.for the whole of 
theflave’s perlon, whence it is that the laws conceniing confiderations 
obtained with refped to it; — and as the right of the heirs is eonuefted. 
with the return, namely, with the Have’s perlon, fo it is in the fame 
manner conneiSled w ith the confidecation for the perlon.-— "Now agree- 
ing to pollpone the confideration is in one llrape a dcreliftion; and it 
ih therefore regarded as applying to one third of the whole property 
named. It is other wife in the cafe of Khoola', becaufe as, in that 
cafe, the confideration is not oppofed to property, the right of the 
heirs is not conneAed with the return, namely, the ufe of the wo- 
man’s pel Ion, w'hcnce it is that their right is alfo unconne^ed w'ith 
the confideration for it.—- Analogous to the dilFerence of opinion in the 
prelcnt inftance, is that which obtains'in the cafe of a lick perfon 
felling his houfe, valued at one thoufand dirmsy for three thou land, on 
one year’s credit, and then dying, and leaving no elfeiffs except the 
price abovementioued ; — for in this cale, according to the two Elders^ 
the purchalcr mull be required to pay down two thirds of the whole 
price immediately, and the remainder within the time promifed, or 
to diflblve the contradk of fale; — whereas, ^ccor^in^io Mohammedy 
regard is had to the third of the value, not to the third of what exceeds 
the value ; — the reafons of which have been’ explained above. 


rr twft thirds 
ol his *valui\ 
if ihc rantom 
fall Ihort of 
tbuit. 


If a fick perfon make his Have, valued at two thouland dims, a 
Mokdtib for one thoufand, on a credit of one year, and then die, leaving 
no property except the Mokdtib, and the heirs do not confirm the 
credit, he [the Mokatib'\ muft pay down two thirds of his value im- 
mediately, or he again becomes an abfidute Have, according to all our 
doiflors ; becaufc as this cafe involves a Mohabdt with refpedk both to 
the Have’s value and to the credit granted, regard is therefore had 
one third with refpeA to both. . ■ 
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CHAP. IV. 

Of a Perfon tranfafting a Kitahat on behalf of a Slave. 


Ira freeman agree to a contraft of Kitabat on behalf of a Have, on a a nave is free 
confidcration of one thoufand dirms^ in this cafe, provided he pay perfL^Tn-” 
thofe thouliind on behalf of fuch Have, he [the flave] is free; or, if the 
Have receive intelligence of the coutrjnft, and accede to it, he becomes his ranfom; 
a Mokutlb. The nature of this cafe is that a free perfon lays to the °,^g°o thecn* 
malter of a flave, “ make your flave a Mokdtib^ in confidcration of one beromw'a* 
“ thoufand dinns^ on this condition, that if I pay you the faid thou- 
fand, he fliall be free,” — and the mafter accordingly makes his flave 
a Mekdtibf — in which cafe he [the flave] is made free by the freeman 
in queftion paying the money, agreeably to ftipulation ; — and if the 
flave accede upon receiving intelligence of the tranfadion, he becomes 
a Mokdtib, becaufe the contrad was fufpended upon his confent, and 
his acquiefcence is confent. — If, in this cafe, the freeman in quefiion 
were not to add, as above, “ on this condition, that if I pay you the 
“ faid thoufand, he fhall be free,” and afterwards pay the money, 

■flill analogy would fuggefl: that the flave is not thereby emancipated, 
becaufe in this inftance no ftipulation has been made for his freedom, 
and the contrad is fufpended, in its elFed, upon his confent. He is, 
however, emancipated in this cafe alfo, on a favourable conftrudion, 
becaufe an abfent flave fuftains no injury from his freedom being fuf- 
pended on the condition of a freeman paying his ranfom. The con- 
trad of Khdbat is, therefore valid in this inftance alio, and remains 
fufpended, in its efFed, upon the aflent of the flave, merely with re- 
fped to the thoufand dtrms being obligatory upon him, — (Some fay that 
this is the cafe ftated by Kadooree.)—'h is to be obferved that, in this 

<J g g z cafe, 
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cafe* the freeman, where he pays the ranfom himfelf, is not entitled 
to any thing from the flave, becaufe in fo doing he a£led gratuitoufly. 

If a flave agree to a contrail of Kit ^at on behalf of himfelf and 
another flave, who is the property of his maffer, and abfent, — in this 
cafe, whether the. ranfom be paid by the flave prefent, or by the ab- 
fentee, they are both cmancipatedi'' — The nature of this cafe is that a 
flave fays to his mafter, “ make me a MokiUib, together with fuch an 
“ abfent flave, in confideration of one thoufand Jirmsy" and the 
mailer makes them Mokditbs accordingly, — which is valid, on a fa-' 
vourablc conftruflion. — Analogy would fuggeft that the contrafl is 
valid with refpedl to the prefent flave only, as he has a power over 
his own peribn ; — but that it is fufpended with refpe£l to the abfentee, 
as tire oive who is prefent has no power over bis perfon. — The reafon 
for a more favourable conflrruflion is, that the prefent flave, in firft 
referring the contradl to himfelf, rendered himfelf the principal, and 
the abfentee a dependant ; — and a contraft of Kitdbat of this nature 
is agreeable to law ; — aS where, for inftance, a female flave is created 
ssMohHibd, in which cafe her children are included in her contradl of 
Kitabat, infomucli that they alfo become free' upon her paying the 
ranfom, without any thing being incumbent upon them. — It being 
therefore poflrble, in this way, to allow validity to the contradl, the 
prefent flave is confequcntly empowered to agree to the contraft by 
himfelf; and hence the mafter is entitled to- take the whtde ranfom 
from him, [the prefent flave,] li nee, as he is principal, it all refts upon 
him: but nothing is incumbent upon the abfentee, as he is merely a. 
dependant. — Whoever, alfo^ of the two flaves, pays the ranfom, they 
are both free : and the mafter may be compelled to receive it from 
whoever of them makes a tender of it; — from the prefent flave, be- 
caufe it is from him that the debt is due ; for from the abfent flave,t 
bccaufe, although- the debt be not <hic from him, yet it is by the payr 
ment thereof that he obtains his freedbm ; — in the fame manner' ai 
where a pawner makes a tender of his debt; in which cafe the paw^rr- 

holder 
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holder may be compelled to accept it, becaufe of the pawner having 
occafion to redeem his pledge, although there be no debt upon his 
perfon. Upon either of the flaves in queftion paying the ranfom, he 
has no claim whatever againft the other; becaufe if iYic prefent flave 
paid it, he in fo doing paid a debt which was owing by him ; or if the 
abjentee paid it, he in fo doing a£ted voluntarily, lince he was under 
no neceflity to pay it. It is to be obferved that the mailer, in this 
cafe, cannot fue the abfentee flave for any thing ; becaufe he under- 
took for nothing, being merely a dependant, it being the fame thing 
whether he coufcnted to the contract or not. As, moreover, the con- 
tradl in queftion is binding upon the prefent flave, becaufe of its oper- 
ating upon him independant of the abfentee’s aflent, it follows that no 
change is wrought in it byfuch aflent, — in the fame manner as where 
a perfon becomes bail for another without his delire, and he, upon 
hearing of it, gives his aflent ; in which cafe the efledl of the bail is 
not altered, infomuch that if the perfon who thus gave bail Ihould 
pay any thing on that account, the creditor has no claim upon the 
perfon bailed ; and fo alfo in the prefent inftance. 


If a female flave agree to a contra(£l of Kit^bat on behalf of herfelf Cafe of a fo- 

^ /• 1 1 male (lave 

and of her two infant; children, it is lawful;*— and whoever of them' engajring in 
pays the ranfom has a claim upon the others for their proportions ; — 
and upon any one of them paying the ranfom they are all free; be- hcrcinidrcn. 
caufe the female flave conftitCited herfelf the principal, and her chil- 
dren the dependants, for the reafons Hated in the preceding example ; 
and Ihe was Hill more competent than a flranger fo to do. 
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CHAP. V. 

Of the Kitahat of ’Part tier JJiip Slaves. 

•« 

Cafe of a Ik a flave he held in partneflhip between tw(* men, and one of them 
llavermade pcmiiffion to the Other to create his fhare in the flave Mokdtib, in 

o^e^oftwo confideration of one thoufand dirnu^ and that he ftiall take pofleffion 
partners, of the faid ranfom, and this partner accordingly create his (hare Mokd^ 
of hiruiffom, and receive a part of the ranfom, and the flave afterwards become 
“’<^^P‘ihle of completely difeharging it, he [the contrafting partner] 
to ti e my/, /s is in this cafe entitled to retain the part he has received, according to 
difchargc of 'Phe two difciplcs maintain that the flave becomes a Mo- 

kdtib^ in equal proportions, to both mafters, and that, confcqucntly, 
what he has paid is fhared equally between them. — The ground of 
this diflerence of opinion between our doftors is, that Kitdbat is fuf- 
ceptible of divilion according to Haneefa, but not according to the two 
difciples; in the fame manner as holds with rcfpedl: to manumifliou; 
for Kitdbat is in one fhape a caufe of manumilfion. In the cafe in 
queftion, therefore, the contract of Kitdbat takes effed with refpeca 
only to the (hare of the contra<5ling partner, (according to Hatteefa,) 
becaufe of its divifibility, — the ufe of the other partner* s aflent being 
merely that by it his right of annulling the contradl i% rolinquHhed; 
(for if he were not to lignify his aflent, he might annul the contraifl.) 
Now the confent of the other partner to the contra'dling partner’s 
taking pofleflion of the ranfom, is a confent to the flave’s paying it. 
The aflenting partner, therefore, ails voluntarily * with relpeit to 

his 

* Arab, TViwra ; literally, ht dots what ht is not obliged to do^' (meaning, in this 
place, that he, for the prefent, furrenders his right.)-— The cranilator docs not recolledt 
6 any 
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his moiety in the flave’s acquifitlons. Accordingly, the whole taken 
polieffion of belongs to the contradling partner, and the aflentiug part- 
ner cannot afterwards deprive him of any part of it. 

Objection. — It is a rule that a perfon who a(51:s voluntarily is en- 
titled to rei'ume what he may have voluntarily relinquiflied, w here 
the end of his voluntary aft has not been anfwcred ; — as if, for ia- 
ftance, a perfon w'ere voluntarily to advance the price of merchandize, 
and the merchandize fhould afterwards perifh before he had obtained 
pofleffion of it, or it (hould prove the right of fome other perfon ; in 
W'hich cafe the voluntary agent is entitled to take back what he had paid; 
and fo likewife in the cale'^iJ queftion, as the end, namely Kit^at, 
has been defeated, it would follow that the partner who voluntarily 
relinquilhed his right is entitled to refume what he had afted volun- 
tarily with refpeft to. 

Reply. — I n the cafe in queftion the mafter has undoubtedly pro- 
ceeded voluntarily with refpeft to the MoMitb, who, upon failing in 
his engagement, again becomes an abfolute Have; but a mafter 
cannot claim a debt from his Have ; and hence it is that the volun- 
tary agent cannot, in the prefent inftance, refume what he had re- 
linquilhed. ■ 

— According to the tyo difciples, on the contrary, an aflent to the 
Kitbbat of his partner’s fliare is, in faft, an affent to the Kitabat of 
the whole (lave, as they hold Kitdhat to be indiviftble. The contraft- 
ing partner is therefore a principal with relpcft: to one half, and an 
agent with refpeft to the other half: confequcntly the flavc is aAfo- 
kdtib to both ; and as whatever, of his acqoifitions, may be received 
by the contrafting partner, is equally participated between both, it 

any Jtngfe Englifli word which would convey the prccifc meaning > for which reafon, and 
to avoid the obfeurity of a paraphraftical tranfiationy he has, a little further on, rendered 
the participle from this root voluntary a term which anfwcrs more exadly than any 
other to the idea of the author. 


follows 
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follows tlrat it remains to he I'o participated after the flave has failed in 
the payment of his ranloim 

If two men conftitute their partnerfliip female flave a Mokaiibciy 
and one of them afterwards cohabit with her, and flic bring forth a 
child, and the cohabiting partner claim it, — and the other partner af-' 
terwards cohabit with her, and flie bring forth another child, and this 
other partner claim that child, and the flave be afterwards unable to 
difeharge her ranfom, — flie, in fuch cafe, becomes an Am-JValid to 
the former partner. The reafon of this is, that upon one of the two 
owners firft claiming a child born of her^i3 claim was valid; becaufe 
of his right of property; and his fliare became to him ex- 

clufively ; for a MoMtiba is incapable of fliifting from the property of 
one perlbn to the property of another. Hence his fliare alone became 
Am~JVaHd*'j (as in the cafe of a held in partnerfliip be- 

tween two; that is to fay, if two perfons unite in granting a Tadbeer 
to their joint female flave, and one of them afterwards cohabit with 
her, and flic produce a child, and the cohabiting partner claim it,—- in 
fuch cafe the parentage of the ohild is eftabliflied in this partner, and 
hts fliare alone becomes Am-JValid ; — and fo likewife in the cafe in 
queftion ;) — and again, upon the other maftitf claiming the fecond 
child, his claim is alio valid, as his right of property in the flave exifls 
with regard to the appearance, becaule of the endurance of the con- 
traft oiKitabat. But upon the flave proving unable to dilcharge her 
ranlbm, the contrail of Ktthbat becomes the inme as if k bad never 
exifled ; and it then becomes evident that the flave is wholly an Am- 
IValidt becaule the contrail oi Kitctbat, which was the obftruilion to 
her fliifting from the property of one peribn to the prop’erty of another, 
is annulled. Confequently, as the cohabitation of the former partner 

0 

* That is to fay, the property or quality of being an Am-Walid was reftrified 
to his Ihare, and was not imparted in any rclped to the fhare of his -co-partner. ’ (This is 
ihe literal fenfe of the paflage as it occurs in isaAnAis vetfion.) ' 

■^as 
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was prior in point of time, ihe from that period becomes his Am- 
lVaUd\ — and he is refponfible to the other partner for half her value, 
as having become proprietor of that partner’s (hare, in virtue of the 
Have becoming wholly an Am-lValld to himfclf. In this cafe, alfo, 
an half Aktr [fine of treflpafs] on account of the flave is incumbent on 
the prior cohabiting partner, becaufe of his having cohabited with a 
partnerfhip flave. The latter cohabiting partner, on the other hand, 
is refponfible for an atonement to the amount of the complete fine ; and 
he muft alfo pay the other partner the value of the fecond child, the 
parentage of which is eftablilhed in him > for he flands as a Magroor^ 
as his right of property in the flave had an apparent exiftence at the 
time of his connexion with her ; and the parentage of a Magroors 
child is eflablifhed in the Magroor^ and it is emancipated for the value, 
as has been repeatedly explained. As, however, it appears that this 
partner, in having fuch connexion, has adually cohabited with the 
Am^Walid of another perfon, the whole fine is incumbent upon him, 
not an half fine. Either partner may, in this cafe, lawfully pay the 
fine to the Mokdttbd ; becaufe as long as the contradl of Kithbat con- 
tinues in force, the right of taking pofleflion of it appertains to her, 
as fhe is foie * with refped to the ufe of her perfon, or the confidera- 
tion for fuch ufe. But upon jier proving unable to fulfil her part of 
the contradl of Kitcdiaty fhe muft account to the prior cohabiting part- 
ner for what fhe has thus received, as it then becomes evident that he 
is foie with refpeft to the ufe of her perfon. All this is according to 
Haneefa. The two difciples aUege that the flave, upon claim being 
laid to the firft child, becomes wholly an Am-Waltd to the firft part- 
ner, and that it is, confequently, utterly unlawful for the other 
partner to have afterwards any connexion with her ; becaufe all au- 
thorities agree that it is incumbent to make maternity -f complete, as 

* Meaning! Jhe hai taclufive privilege with refpeSi to the difpofal of*' 

t Arab. Am^omeeai^ from [mother.] — Jm-ff^alidVitcrsiWy means mother cf a child. 

Confequently Amomeeat <tl Walid figoifics the Jiate of being mother to. a child* 

VoL. III. H h h flir 
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far as may be practicable; and this is practicable in the prefent inftance, 
by diflblving the contract of Kithbat^ as it is capable of annulment. — 
The contract of Kitahat is therefore diflblved fo far as is not injurious 
to the MoJaUibd, iiich as her becoming an Am^lValid, and continues 
in force with refpeCt to other points, fuch as her exclufive right to 
her earnings, and to the earnings of her child. — (It is otherwifc with 
refpcCl to a Modabb'tra\ for the analogy conceived by Hanecfa between 
a contract of Kitabat and the aCt of granting a flave ‘Tadbeer is not ad- 
mitted, as between thofe there is an efl'ential difference, Kitabat being 
capable of diflblution, whereas 'Tadbeer is not lb. It is alfo otherwile 
with refpeCl to the fale of a Mokdtiby as the contract of Kitdbat cannot 
be diflblved from the neceflity of the fale, fincc this would be injuri- 
ous to the Mokdtib ; — in other words, if the fale were valid, the con- 
tract of Kitabat would be null, fince the purchafer will not aflent to 
the continuance of the contraCt of Ktthbat ; and in cafe the Kitbbat 
were annulled, it would be injurious to thfi Mokdtib \ and zKjtdbat is 
not annulled with refpeCt to any thing which would be injurious, to the 
Mokdtib.') — It is alfo to be obferved, that as the Mokdtibi became 
wholly Am-Waltd to the firfl: partner, it neceflarily follows that the 
fecOnd partner, in afterwards cohabiting with her, had connexion with 
the Am-Waltd oi another. Hence the parentage of the fcjcond child is 
not eftablifhed in him, nor is it emancipated for the value. The 
fccond partner, however, is not liable to punifhment, becaufe of a 
demur; but he is liable to an Akir, or fine of trefpafs, fmee, in con- 
fequence of his commiflion of the carnal aCt, either fine or punflhment 
is unavoidably incurred, and as the latter is remitted, the former is 
conlcquently due from him. With refpeCl: to the obligations to which 
the Mokdtibd is fubjeCt in this inftance, there is a difference of opinion. 
Sorne fay that a moiety of the ranfom is incumbent upon her ; becaufe 
the contraCl was annulled only fo far as might not be injurious to her„ 
and in confequence of remitting her half the ranfom Ihe fuftains no 
injury. Some, on the other hand, maintain that the ranfom. is ‘ 

incumbent upon her; becaufe the eontraCt in queftion was not annulled 
3 except 
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except merely with refpecl to mafterftiip, in order that the firft part- 
ner may become proprietor, and that Ihe may in coafcqucncc become 
\\\s Am-Walich (that is to lay, the con tract is annulled purely hoin 
this neceliity}) and hence the cffc£l: of annulment will not appear in 
regard to remitting a moiety of the ranfom. It is alio to be oblci ved, 
that the fine on account of the Mokatiba is to be paid to her, as fhe is 
exclufively entitled to the conlidcration for the ule of her perfon. If, 
however, fhe afterwards prove incapable of paying her ranl'om, and 
become again an abfolute property, fhe muft pay the laid fine to the 
firfi: partner, as it then becomes evident that be is exclufively entitled 
to the confideration for the ufc of her perfon. It is alio to be oblerved, 
that in this cafe the firfi partner owes a compenfation to the other for 
half the value of the flavc as a Mokdtibd, (judging from the opinion of 
Aboo Toofaf ;) fince he [the firfi partner] has become proprietor of her 
at a time when fhe has become a Mokdtibd, He therefore is thus rc- 
fponfible, whether he be rich or poor, as this is a Zividn ‘timalkok, 
or recommence for an ajfumption of property^ becaufe all the effeds of 
right of property are obtained, with refpedl to the Have, fuch as the 
legality of generation, right of fcrvice, and fo forth. According to 
the opinion of Mohammed^ the firfi partner is refponfible to the fecond 
for whatever is the fmalleft of the two, — the half value of the Mokd- 
tibd^ or the half of what remains unpaid of the ranfom ; becaufe his 
partner’s right extends to the half of the flave’s perfon, if fhe be in- 
capable of difeharging her ranfom, or to the half of the ranfom if fhe 
difchargfe it. As, therefore, his right embraces two obje£ls, he is en- 
titled to that one of them which is the fmalleft. 


In the cafe above ftated, if the fecond partner Ihould not have con- Cafe of a 
nexion with the Mokdtibd, but create his fhare of her ModaWtrd, and 
fhe be afterwards unable to pay her ranfom, the Tadbeer he has thus 
granted to her is null, as it now appears that he has not conftituted ma/ier, and 
his own property Modabbirh, but the property of the firft partner.— dahbtra by 
This, according to the two difciples, is evident ; becaufe (as they 

H h h 2 maintain) 
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maintain) the fu ll partner became proprietor of her in toto, in conic- 
qiience of making her an Am-Wabd, before her incapacity to pay the 
ranlbm appeared. It is alfo evident, according to Hanerf a, bccaufe 
(as he maintains) in conJ'cqucnce of her incapacity to pay her ranforn, 
it appears tliat the firft partner has become proprietor of the fecond 
partner’s lhare from the period of cohabitation, and it thence appears 
that he [the fecond partner] created MoJabblra what was not his own 
property; and the validity oi'Tddbeer refts upon right of property: — 
contrary to the ejiablijhnient of parentage, the validity of that refting 
upon affinity, as has been explained in its proper place. It is alfo to 
be obferved, that the Have in queftion, in cafe of the fecond partner 
not having connexion with her, but creating his lhare of her a Mo- 
dabbirh, is an Am-Walid to the firft partner, as he has become pro- 
prietor of the other partner’s lhare ; and Ihe is completely and entirely 
lb, bccaufe of what was already faid, that “ all authorities agree that 
“ it is incumbent to make maternity complete.” The firft partner is 
refponfible to the fecond for a moiety of the Akir, or fine of trefpafs, 
as having had connexion with a partnerlhip Have ; and he is alfo re- 
fponfible for half her value, as having become proprietor of his half, 
in virtue of IJleeldd, which requires that he become proprietor for the 
value. The child born of the Have, moreover, appertains to the firft 
partner, as his claim to it is valid, the occafion of fuch validity 
(namely, right of property) exifting in the Have. This is the 
opinion of all our doctors, on the grounds which have been before 
explained. • 


Cafe of a Ip two maftcfs create their partnerlhip Have a Mokdtibd, and one 
of them, being wealthy, afterwards emancipate her, and Ihe, after 
by one of her unablc to pay her ranforn, in this cafe the emancipator is 

mailers. rcfponfible for half her y^loe, for which Ihe then becomes refponfible 
to him *. This is according to Haneefa. The two difciples maintain 


* That is to fay, which Ibe is accountable for to him, and mull dtfcfaarge byetnamd- 
patory labour, before Ibe can obtain complete liberty^ 

7 that 
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that flie is not refponfible to him for fuch half, becaufc, in confc- 
quence of her incapacity to pay her ranfom, flie again becomes an 
abfolute Have, and is the fame, in fa6l, as if Ihe had never been any 
thing clfe. — In the inftance, alfo, of one of two partners emancipat- 
ing his fhare of a partnerfliip Have, there is a diflerence of opinion 
concerning the recovery of the compenfation ; — for, according to 
Haneefa^ the non-emancipating partner has in this cafe three things at 
his option ; — he may either emancipate his {hare, or require emanci- 
patory labour on account of it from the Have, or take a compenfation 
for the value of it from his partner;— whereas, according to the two 
difciples, he muft take a compenfation from his partner for the value, 
if he be rich, or if he be poor he muft require emancipatory labour 
from the flave. — There is alfo, in this inftance, a difterence with re- 
fpe£t to the Willa^ or right of inheriting to the flave ; for this, accord- 
ing to Haneefa, belongs* to both partners, in proportion to their re- 
fpedive (hares, provided the other partner alfo emancipate his (hare, 
or require emancipatory labour, — or, it belongs exclufively to the 
emancipating partner, if the «o«-emancipator take from him a com- 
penfation for the value of his (hare; — whereas, according to the two 
difciples, the Willa belongs to the emancipator, exclufively, at all 
events. The difference of opiniop upon thefe three points is occa- 
(ioned by the difference between our doctors concerning the divifibility 
of manumiflion, as already fet forth under its proper head. — What is 
above advanced proG|9eds on the fuppolition of the Have being unable to 
pay her ranfom ; for before her incapacity becomes apparent, the non- 
emancipating partner cannot take a compenfation from the emanci- 
pator, according to Haneefa^^^QVixit as (agreeably to his tenets) ma- 
numiflion is divilible, the effe^ of his emancipation of a part is merely 
to render the (hare of the non-emancipator like a Mok&tib ; and as the 
flave is already a Mokdtibdt it follows that no change is wrought in 
that (hare by fuch manumiflion. According to the two difciples, on 
the contrary, as manumiflion (agreeably to their tenets) is indivilible, 
the whole flave becomes free, whence the non-emancipating partner 

is 
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is entitled to take a conipcnfation from the emancipator for the value 
of his (hare, provided he be rich, — or, if he be poor, to require 
emancipatory labour from the flavc ; — for as this is a caic of recompence 
for manumlf'wn^ tlic wealth or poverty of the emancipator occafions a 
difference. 

Cafe of one Ik one of two mafters conftitute his (hare in a flave Modabbir, and 
the other mafter, being wealthy, afterwards emancipate his (hare, in 
flave former has it at his option either to take a compenfation 

hir, and the from the cmancipatoi' for half the value of the flave, as a Modabbir, 
fmar.cipating Or to require emancipatory labour from the flave, or, laftly, to eman- 
hit (hare. cipate him gratis. If, on the contrary, one partner (irft emancipate 
his (hare, and the other then conftilute his (hare Modabbir^ this part- 
ner cannot take any compenfation from the emancipator, — but he may 
either require emancipatory labour from the flave, or may emancipate 
him gratis *. With refpe£l: to the Modahhir value of the (lave, fome 
(ay that it is to be eftablifhed by appraizers. — Others, again, contend 
that it is two thirds of the value as an abfolute flave ; and this is ap- 
proved; becaufe the advantages derived from a flave are of three kinds 
or deferiptions, — firft, fale^ and the like, — fecondly, fervice, and the 
like, — and thirdly, manumijfton^ and the like; — and as one of thefe is 
done away by fadbeer^ (namely, y«/f and the like,) it follows that 
one third of the value drops. — It is proper to remark, that upon the 
emancipator paying the ‘tadbeer partner a compenfation, ftill he does 
not, in confcquence, become proprietor of that portion of the flave 
for which he pays fuch compenfation ; for a Modabbir cannot (hift 
from the property of one perfon to the property of another; — as 
where, for inftance, a perfon ufurps the Modabbir of another, and 

• A fmall portion of the text, explaining the principles upon which Hanttfa proceeds 
in this inftance, is here omitted, as it is exceedingly trifling, and fomewhat obfeure, and 
the fubftance of it has already been explained in treating of the manumiffion of partner(hip 
flaves. 


he 
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he [the Mod(ibhir'\ abfeonds, and the ufurper pays the owner a com- 
penlation ; in which cafe lie does not become proprietor of the Modiu- 
b/r, hut upon his being taken and brought back, is only at libci tv to 
require emancipatory labour from him. — If one of the tvs o mailers 
firll emancipate the flave in queftion, the other has three things at 
his option, according to Haneefa : and if he create his fhare a Moddahir^ 
his option of taking compenfation difeontinues, but he has Aill an op- 
tion of emancipating the flave, or requiring emancipatory labour from 
him, as a Modahb'tr is capable of either being emancipated or having 
emancipatory labour required from him. — Aboo Toofaf and Mohammed 
have laid that if one of the two mafters firft conAitutc his fhare in the 
Have Mokattb, the emancipation by the other partner would be null ; 
bccaufe as (according to them) Tadbeer is indivilible, thcpai tner who 
grants it thereby becomes proprietor of the other partner’s lhare, and 
muft make a compenfation to him for half the value, whether he be 
rich or poor, as this is a Zimdn T'imciUook, or recompence for ajjuinptlon 
of properly, the obligation of which is not affefted by the wealth or 
poverty of him who is refponfible for it. — He muft, moreover, make 
this compenlation for half the value at the rate of an ahfolute Have, as 
the flave whom he has conftituted Modabbtr is an ahfolute flave. — If, 
on the contrary, one of the two partners firft emancipate his fhare, 
T’adbeer by the other partner would be null; becaulc (according to 
them) manumiflion is indivilible; whence the flave is emancipated in 
tolo, and therefore the point upon which the validity of fadheer refts 
does not here eyift. — And in this cafe the emancipator is refponfible 
for half the value of the flave, provided he be wealthy; or, if he be 
poor, the flave muft perform emancipatory labour for half his value, — 
bccaufe this is a Zimdn Ittdk, or recompence for manwnfjion, the nature 
of which is different, according to the emancipator’s circumftances.. 
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C II A P. VI. 

Of the Death or Infolvency * of the Mokdtib ; and of the 
Death of his Mafter. 

his ^ Mokdtib failing to make good the hated payments ftipulated-j-, 

payHicnts, the magiftrate muft examine into his circumftances ; and in cafe he 
"ppeai^'on that there are recoverable debts owing to the Mokdtib, or that he 

loi'ventTbe property in another pertbn’s hands, which is likely to be reftored, 
iii iuigedwith he muft iiot precipitate his decree of inability, but muft wait for two 
afliortdday. qj- out of tcndcmefs to both parties, — to the mafter, in ' 
order that he may get the ranfbm, and to the flave, in order 
that he may obtain his liberty. — The time of waiting is fixed 
at three days, becaufe this is the time granted for making experiment 
of the truth of pretexts,— ^as in the delay allowed to a defendant, for 
the purpofe of accommodation, — or to a debtor, for the purpofe of 
paying his debts : — hence the time of waiting muft not exceed that 
term. — If, on the contrary, the Mokdtib have nothing whatever, and 
the mafter require the magiftrate to pafs a decree of inability, he muft 
accordingly pafs fuch decree forthwith, and diflblve the contradl of 
Kitdbat. — This is according to Haneefa and Mohamnufd. — dboo Toofaf 
maintains that the magiftrate muft not pafs a decree until fuch time as 
the Mokdtib fhall have failed in two payments fucceflively, becaufe of 
V a faying of Alee, “ Upon the MokAtib falling in arrear two payments, 

“ fuccejjively, let him revert to his original fate of an abfolute Jlavef 

* Meaning, “ his inability to complete the payment of his ranfom.” 

f The ranfom or confideration for Kitdbat is generally (lipulated to be paid by the 
flave in feparate Kifli, or Itu, at appointed times, which are here termed by the tranflator, 
the paymtnts. 

as 
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as from hence it may be inferred that he does not revert to a ftate of 
abfolute bondage as long as he does not fail in two payments; fmcc, 
as the prophet’s fuccellor here fufpends his fo doing upon that circum- 
ftance, it cannot happen until that circiimilancc tal.es place. Bcfules, 
a contra6l of Kttabat is a contract of friandthip and l)cnevolcncc, 
whence it is mofl: laudable that a prompt performance be not i i.ilh'd 
on in it. — The time for payment, moreover, is aftcj' the arrival of the 
period appointed; — (in other words, upon tlic term of credit f'cpiring, 
payment becomes due; but the contrail; is not dill'olved until after 
the lapfc of fuch a time as may atford an opportunity to provide money 
for the payment ;) — and it is therefore indiipenfably requilltc that, 
after the expiration of the term of credit, a delay be granted of fuch a 
time as may ferve for experiment, and enable the Have to make pay- 
ment ; — and the molf approved time of fuch delay is the time agreed 
upon by the contraiting parties, tiamcly, the term of the fecond pay- 
ment. As foon, tliercfore, as the term of credit of the fccond pay- 
ment is expired, if the flave have not paid, his iiiability to pay becomes 
eftablifhed, becaufe of the lapfc of the term of del.ay agreed upon by 
the contraitlng parties. — The argument of Haneefa and Mohammed is 
that the caufe of annulment, namely, inability to pay, is already 
fully eftabliflted, fince a perfon who is incapable of luaking good one 
payment is certainly incapable of making good /w».— Befidcs, the de- 
fign of the mafter is to obtain poffehion of the property at the expira- 
tion of the term of credit ; and as this defign is not anfwered, it fol- 
lows that the contrad of Kitdhat is dillblved, unlefs he aflent to a 
farther delay. This reafoning, however, does not hold with rcfpcdl 
to a forbearance for tw.o or three days, as that is’indifpenfably rcquifite 
to enable the Mokdtih to make good his payment : this, therefore, is 
■ not accounted a delay. With refpe<51: to the dependance placed by 
Jiboo Toofaf upon the faying of Alee^ it may be replied that traditions 
differ upon the point in queftion; for it is related that Ow«r, upon 
his Mokdtibd proving unable to make good one payment of her ran- 
fom, remanded her to her original ftate of abfolute bondage; — and 
VoL. III. I i i where 
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where cafes in point thus cflcntially differ, no pofitive inference can be 
drawn from them. 

If there be a failure of payment fubmitted to the decifion of lomc 
other than the Kiizee, -or other public magiftrate, and the Mokdtib 
(lave prove unable to make good his engagement, and his maftcr ac- 
cordingly reduce him again to the ftate of an abfolute Have, with his 
[the Have’s] confent, it is lawful, becaufe as the contraft of K'ltdhat 
might be diflblved by his confent, without any pretext, it may con- 
fequently be fo diffolved where a pretext aiffually exifts a fortiori, — It, 
however, the Have be not affenting, a decree of the Kcizee is indil- 
penfably requifite to annul the contraft of Kitdbat ; becaufc as it is 
complete and binding, a decree of the Kazee^ or the aflent of the 
parties, is therefore requifite to its diflblution; — in the fame manner 
as holds with refpedl to a reftitution of merchandize, after feizin, in 
confequence of a defcdl. 

Upon a Mokdtib becoming incapable of paying his ranfom, all the 
effcdls of bondage revert, in confequence of the diflblution of the con- 
trail of Kitdbat. — In this cafe, alfo, all the earnings of the Mokdtib^ 
then in his pofleffion, belong to his mafler, as they then appear to be 
the acquifitions of his flave. The ground of this is, that the right of 
property in thofe acquifitions was fulpended ; for if the Mokdtib had 
duly paid his ranfom they would have belonged to him, whereas Tail- 
ing this, they belong to his mafter;— and upon the inability becoming 
evident, the fufpence difeontinues, and the earnings belong to the 
mafter accordingly. 

If a Mokdtib die, leaving effei^ls fufficient to difeharge his ranfom, 
the contrail of Kitdbat is not diffolved ; but a decree is paffed, dire£l- 
ing that “ every thing owing by the Mokdtib fhall be paid out of his 
“ eftate, — (that) he is free upon the laft: inftant of his life, — and 
“ (that, confequently) what remains, after paying the ranfom, Ihall 
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“ go to his heirs, and his children arc free.” — This is the dodrinc of 
Alee and Ibn Mafhod; and our dodlors have always adfed in conformily 
with it. — Shafei maintains that the contract oi Kitabat becomes null, 
and the Mokaiib dies an ablohitc Have. The ciTcebs, alfo, left by him 
belong to his maflcr; beeaule Zeyd Binjabit has laid, “ a contrad of 
“ Kltdbat is annulled by the deccafe of the Mokdtib-," and alfo, be- 
caiife the delign of a contrad of Kudbat is the emancipaticMi of the 
Mokaiib, and as the accomplilhtnent of this end has become impradi- 
cable, the contrad is conlcquently null. The ground of this is that, 
even admitting freedom to be eftablilhed, ftill it is not exempt from 
one of three conftrudions ; for it is cither eftablilhed after death, as 
happening in confequence of that event, — or before death, — or, laAly, 
after death, in the manner of a fuccellion. Now on all thefe fuppo- 
iitions it is a mere nullity : — in the firft, becaufe, in confequence of 
having died, he no longer remains capable of being emancipated; — 
and, in the fecond, becaufe the condition of his freedom (namely, 
the payment of a ranfom) has not taken place ; — and, i/i the third, 
becaufe a thing is firft cflablilhed and then lucceeded to, — but here the 
cflablilhment of the Mokdtib'i freedom a priori is impoflible. The 
argument of our dodors is, that a contrad of Kitdbat is a contrad of 
exchange ; and as it therefore would not be rendered null by the de- 
ccafe of one of the contrading parties, namely the.mafter, lince the 
continuance of fuch a contrad is both convenient and requifite, for the 
fake of giving life to the mafter’s right,— it follows, in the fame man- 
ner, that it is not annulled by the deceafe of the other contrading 
party, namely the Mokdtib, fince the continuance of the contrad is 
requifite for giving life to his right a fortiori, his right being of a Hill 
more forcible nature than the right of his mafter, infomuch that the 
contrad is binding on the part of the mafter, as he cannot of himfclf 
annul it on account of the right of the flave, — whereas it is not binding 
on the part of the flave, as he has it in his power to annul it of him- 

felf, It is to be obferved, that fome of the learned hold the flave to 

become free after death, in this way, that he is ftill fuppofed virtually 

I i i a to 
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to live in his contrail. Aloft lawyers, however, maintain that he is 
free upon the laft inftant of his life, in the manner of a fucceflion, 
and in this way, that the caufe of his freedom, namely the difeharge 
of his ranfom, is referred to a time antecedent to his death; and that 
therefore the payment of the ranfom by the heir of the Mokdtib 
(namely his fucceflbr) is equivalent to payment by himfelf ; — and all 
th is is pollible ; as is explained at large in the Khilafeeydt *. 

It' a Mokiitib die without leaving property fufficient to difeharge 
his ranfom, but leave a child, who was born during the exiftence of 
the contradl, this child is to perform emancipatory labour for the dif- 
eharge of its father’s ranf()m, to a degree equivalent to the payments 
ftipulated by the father,— and upon the child fo doing, a decree muft 
be paffed, declaring the father to have been free before death ; and the 
child himfelf becomes free, as having been included in the father’s 
contra(5t of Kttdbat ; — for as, in this inftance, the earnings of the 
child are the fame as the earnings of the Mokdtib^ it follows that 
payment made by the child is equivalent to payment by the 
fither ; and the cafe is confequently the fame as if the Mokdtib 
had left behind him property fufficient for the difeharge of his 
ranfom. 

• 

If a Mokdtib die, without leaving property fufficient to difeharge 
his ranfom, but leave his child, whom he had purchafed -f during the 
exiftence of the Contrafl, this child is to be informed that “ be muft 
“ either now pay the father’s ranfom, or himfelf become an abfolutc 
“ flave.” — This is according to Haneefa. — According to the two dif- 
ciples, the child is to difeharge the ranfotii agreeably to -the payments 

♦ An j^rahic law-treatife To termed. 

f This iijppofes his child to have been a flave to feme other perfon, (not the maftcrof 
the Alokatib^) and that the Mokatlh has purchafed him from that perfon with a view to his 
future freedom, which muft take place upon the Mokdtib himfelf becoming free. 
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and times of payment ftipulated by the father; becaufe fuch is the 
rule with refpefk to a child born during the exiftence of the contraiH;, 
on account of that child being a Mokdtib in dependance from the fa- 
ther, and* the fame reafon holds with refpeft to a child pur chafed 
during the exiftence of the contradt, — whence it is that the maflcr is 
at liberty to emancipate fuch child (in oppolition to any other acquiii- 
tions of the as over thefe the mafter has no power ;) — the 

purebafed child, therefore, is fubjed to the fame rule, in this parti- 
cular, with the child born during the exiftence of the contradb. The 
argument of Haneefa upon this point is that there is a material dif- 
ference between the cafes ; — becaufe, a^ the diflerent payments and 
times of payment are eftabliftied by the ftipulations in the contradf, 
they arc eftabliftied with refpedt only to any perfon included in it ; 
but the purchafed child is not included in the contradt, as to him it 
has no reference : — the terms of the contraft, therefore, do not ex- 
tend to or reach him, becaufe of hi being diftindt. It isotherwife 
with refpedt to a child born during the contradt, as he was conjundl 
at the time of the exiftence of Kitabat^ and confequently the terms of 
the contradt extend to him ; — and as he is thus included in the terms of 
it, he therefore muft perform emancipatory labour agreeably to the 
payment ftipulated in it. 

Ip Mokdtib purchafe his child, and then die, leaving property jfhediefoi. 
fufficient to difeharge his ranfom, the child is his heir; — becaufe, 
upon a decree being iflued, declaring the Mokdtib to be free on the I'cir. 
laft inftant of his exiftence, a decree muft alfo ifllie, declaring the 
child likewife to be free at that time, as being a dependant of the fa- 
ther with j-efpedl to Kitdbat. — The child therefore is free, and the 
heir of a freeman. — In the fame manner alfo, the child is free in a 
cafe where father and child have both become Mokdtibs under one 
contradt, and the father dies, leaving property fufficient to difeharge 
the ranfom; — becaufe the child, if an infant, is a dependant of the 
father, — or if an adult, they arc both regarded as one perfon, becaufe 

of 
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of the unity of the contract. Upon a decree, therefore, being ilTued, 
declaring the freedom of the father, a decree is allb iflued, declaring 
tlae freedom of the child at the lame time. 

Ik a Mokdtib die, leaving a child, born to him of a freed-woman, 
togctlicr with debts owing to him by different perfons fufficient to 
difeharge his ranfom, and the child afterwards commit a murder, and 
a fine of blood be decreed againft the Akilas of the mother, tliis does 
not amount to a decree of infolvcncy againft the Mokiitib', becaufc in 
confequence of fuch decree the effedf of the Kitdbat is rather con- 
firmed and eftablifhed ; (for the contraft requires that the child of the 
Mokdtib be annexed to the Mawlas, or patrons of the mother, and 
that the fine be levied upon them, fmee they arc her tribe *, — in this 
way, however, that there was a poflibility that the father might have 
become free, and might confequently have drawn over the IVilla right 
with refpedt to the child to his own patrons;) — and iht Kdzee decree- 
ing any thing which tends to eftablilh and confirm the efFedt of the 
Kitdbat, does not amount to a decree of inlblvency againft the Mokdtib. 
If, on the contrary, the Mawlas of the mother litigate the right of 
IVilla in regard to the child with the Mawlas of the father, and the 
Kizee decree in favour of the mother’s Maivlas, this is an adjudication 
of the Mokdtib' % infolvency ; becaufe in this inftance the difference 
between the Mawlas is not merely incidental, but is brought forward 
on its own grounds, and refts upon the endurance or diflolution of the 
contract of Kitdbat ; for if the contraft be diflblved, the Mokdtib dies 
a Have, and the IVilla of the child goes of courfc to the Maxvlas of the 
mother ; and if, on the other hand, the contradt continue in force, 
and the payment of the ranfom be connc£tcd with it, the Mokdtib 
dies a freedman, and the Willa of the child fhifts to the Mawlas of the 
father. — Now, concerning the Mokdiib's being free or otherwife, 

• “ They are her Akilas ." — fSce AloMl.) Th’* cafe cannot be fully comprehended 
without a reference to the laws of Deyit, Madiit, and IP'illa. 


there 
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there is a difference of opinion among the companions. — Flencc what- 
ever the may decree takes effect; and accordingly, in this laft 
inftance, his decree is a decree of infolvency. 


If a perfon beftow any thing upon a Mokdtib by way of alms*, 
and he give the ffme to his wealthy mafter as part of his ranfjm, and 
be afterwards incapable of completely difeharging the ranlom, that 
thing is perfcdtly lawful to the mailer; becaulc the right of property 
in it has undergone an alteration, as the Have had become proprietor of 
it as an alms, and the mailer has become lb as a confideration for ma- 
numiffion ; — which, is manifelled by the words of the prophet, f[)cak- 
ingof^^jmvvi, “ 'This is an Ai.MS to him, but to me it is a gi?t-ovvk'x- 
“ ING.” — It is different where a Mokutib gives his rich mafler, or a 
Hcifhifnee, liberty to ufe or difpole of victuals 'j' which have come to 
him as an alms; for they cannot lawfully eat thofe viftuals, becaufe 
as they are the property of the perfon who gave a liberty with rel'pert 
to them, it follows that thefe perfons,.in eating them, would cat the 
property of another, as the right of property in the viftuals has not 
undergone any alteration. — Correfpondent to this is a cafe where a 
perfon purchafes an article by an invalid purchafe, and then gives an- 
other a liberty with refpe£l to it, — for Hill the article is not lawful to 
this other, — whereas if he were to make a formal conveyance of the 
article to him, it would be lawful. — What is here advanced proceeds 
on a fuppofition of the Mokdtib proving unable to pay his ranlom, after 
having given his mailer the article in quellion as a part of it.— If, on 


An alms rf- 

CfKcd hy .1 
Mokiitib, and 
iTiadc (.)v<^r to 
liis m.ifU-r, is 
lawful to the 
latter in c ifc 
oKthe MoL(T 
tibU inful- 
vency. 


* It is common to beftow alms upon Haves, with a view to enable them to purchafe 
their freedom ; and a portion of the or public alms levied by government, is allotted 

to them for this purpofe. (See Vol, I. p. 53.) 

t Literally, renders free [Mobah] to his rich mafter, or a Hajfnmee^ vidluals, kc,'* 
The point upon which the reafoning here turns is the diftinfiion between merely giving a 
perfon permiffion to do as he likes with ar^ article, and making it over to him by a formal 
conveyance and inveftiturc. 


the 
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the contrary, he be infolvcnt before he have fo given it, in this cafe alfo 
the fame rule obtains, (according to the Rawdyet Sabeeh',) — in other 
words, the article is lawful to the mafler. — This, according to Mo- 
hammed, is evidetit, becaulc (agreeably to his tenets) by the infol- 
vency of the Mokdtib an alteration is wrought in the right of property, 
fince upon this appearing, the mafler becomes proprietor of his ac- 
quifitions, by a new right ; — and it is alfo evident, according to Aheo 
Tooff notwithflanding the mafter’s right of property be eftablifhed 
by the Mokdtib' % infolvency ; — the reafon, however, according to him, 
is that the bafenels does not exift in the alms, but in the aft of the 
taker, who incurs a degradation, which it is not lawful for a wealthy 
perlon to fubjeft himfelf to without neceflity, — nor for a Hdjhmce, 
becaulc of his fuperior rank: — now the mafler is not found in the aft 
oi takhig, and he therefore refembles a pilgrim or traveller who ar- 
rives at his own country, or a pauper who becomes wealthy, — and in 
whofe hands there flill remains a part of the alms they had received ; 
for fuch remaining part is lavyful to them ; and, on the lame prin- 
ciple, if a Mokdtib become free, and acquire wealth, Hill any thing 
remaining to him of the alms he may have received is lawful to him. 


Cnfc of an 
cfiTfuce coin- 
miticd by a 
flnve, who is 
afterwards 
made Mckatih 
by his mailer. 


If a Have commit an offence, and his mafler, not being informed 
of, this, create him a Mokdtib, and he [the Mokdtib'\ prove infolvcnt, 
the mafler muff in this cafe either part with him, in recompence for 
the offence, or pay an atonement for it ; fuch being the original rule 
in offences committed by flaves. The mafler, moreover, was not 
aware of his offence during the exiflence of Kitdbat, fo as to embrace 
the option of paying the atonement ; and at any rate, the Kitdbat 
would at that feafon have deprived him of the alternative, as it would 
have prevented him from parting with the offender: but upon the Ki- 
tdbat failin? the original rule reverts. In the fame manner alfo, if a 
Mokdtib commit an offence, and the Kdzee negleft to decree a fine 
for the offence until fuch time as he [the Mokatib] proves infolvcnt, 
the mafler muff in that cafe either part with him, or pay an atone- 
ment ; 
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ment; for upon the KUabat^ which was the obftacle to parting with 
him, failing, the original I'ule reverts, as above mentioned. — If, on 
the other hand, the Kd%ee had decreed a fine for the offence whilft the 
Have was a Mokdtib^ and he [the flave] afterwards prove inlolvent, it 
[the fine] is in that cafe a debt upon him, for the difcharg“ of which 
he muft be fold ; becaufe the right of the avenger of the offence in 
queftion to the flave’s perfon lhifts to his value, in confequence of the 
Ktizee*s decree. This is the dodrine of Haneefa and Mohammed ; and 
Aboo y\ofaf alfo laterally adopted it. He \^Aboo Toofrf^ had before held 
it a maxim that the flave Ihould be fold on account of the fine, not- 
withftanding he were to prove inlolvent antecedent to the Kdzee's de- 
cree ; (and fuch is the opinion of Z^er ;) becaule, as the obflacle to 
the mafter parting with him (namely, KitSat) is eftablilhed and ex- 
tant at the time of offence, it follows that upon the occurrence of the 
offence at that time, the value of the flave becomes due 4n the lame 
manner as holds with refpedt to zModabbir ox Am-WaUd'y that is to 
lay, if a Modabbir or Am-JValid commit an offence, their value is due, 
fo likewife in the prefent inftance. The argument of Haneefa and 
Mohammed is, that the oblfacle is capable of failure, fince it is polfiblc 
that the Mokdtib may prove infolvent, and confequently become again 
an ablolute flave. As, moreover, the right of the avenger of offence 
does not Ihift to his value on the inftant, it therefore remains fufpended 
upon a decree of "the — in the lame manner as where a pur- 

chafed flave d^fconds before thepurchaler has taken poflellion of him; 
in which ca^ the diflblution of the fale depends upon a decree of the 
Kdzee^ as it is ftill polfiWe that the flave may return. — It is otherwife 
with refpeft to a Modabbir or Atn-lVal'tdj as Ijleeldd is incapable of 
failure or diflblotion, under any cifcumftance whatever. 



Ip the mafler xA A Moidtib die, the contraft of Kitdbat is not dif- a contrift of 
folved, in Order that the right of the Mokdtib *nay not be annulled ; 

. “ * ' dinolved by 

for Kitdbat operates as a CBuic of freedom, add freedom is the right the death of 

,Voi;..|II. • Kkk 



♦34 


M 0 K A T I B S. Book XXXIL 

' 1 <? , » 1 'k J ,« 

of i\\cMokdlih \ — And as, whatever is the right of . a perf^n, the, 
caufe thereof is alio his right, it follovvs that the Hudbat is the right 
of the Mokdiib. — Now a right is not annulled by death, in the fame 
manner as a debt owing from' any perfon is not annulled by the 
death of that perfon.— The contrad of Kithbat, therefore, is not . 
diflolvecl ; but the Mokatlb muft be told to account, for his ranfpni^ 
to the heirs of the deceafed, agreeably to the payments engaged 
for in the c6ntra<5l ; becaufe, as that is the mode in which he is - 
entitled to freedom, and as the caufe of his freedom has alio been 
thus preferibed, it cohfequently continues fo without any altera- 
tion.— It is to be obferved, however, that the mailer’s heirs are 
his Tubfritutes with felpeft only to receiving or exacting pay- 
nient of the ranfom. — If, therefore, one of them emancipate his 
lharc in the Mokdtih gratis, frill his manumillion docs not take effetfr, 
as he has not become a proprietor of that lhare, a M^dtib not being- 
a fubjeft of inheritance. — The ground of this is that as a Mokdtib- 
cannot become a property in virtue of any other caufes of right 
of property, (fuch fale, ^ift, and fo forth,) fo neither can he in 
virtue of inheritance. If, however, all the heirs unite in- emanci- 
pating the Mokdtiif^ he is free ; becaufe his ranfom is in this cafe re- 
mitted ; for the maitumiffion exempts him from it, as it is the 
right of the heirs, and ranfom is a fubje<fr of inheritance;, — and, 
upon'this ranfom being remitted, he becomes free of courfe,— in the 
lathe manner as where a mafler exempts his Mokdtih ixwa. ranfom^ ' 
—-Where, on the contrary', emancipation b granted by only, m(r- 
of the heirs, an exemption from his lhare [of ranfom] is not efra-- 
blilhed ; becaufe the manumiflipn above deferibed is rendered aa‘ 
exemption, in the manner of an eflfentlal. requifrte, or thing takefr 
for granted, in order that the freedom of the Mokdtib may be- . - 
valid and effeftuaU Now manumilfion is not efrabUflicd by: a partial! 
exemption, or a partial payment, with, refped either to the 
or to a ^art of xhs MoM^ibi andconfcqtt^nfly the cjteix^i^ioa 
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be eftabliflied ; becaufc where that •which requires (namely, manii- 
miffion) does not appear, that which is required (namely, exemption) 
cannot be eftabliflied ; — and if, on the other hand, the Mokdtib 'were 
exempted from the •whole of the ranfom, in confequence of emanci- 
pation by a part of the heirs, it would be abfurd, becaufe the right 
of the other heirs is connected with it. 
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Of WILL A*, 

W ILL A literally naeans alliilance and frlendlhip. In th^ 
language of the law it fignilics (according to the expolitioa 
in the Iniyat)^ that mutual afliltance which i& a caufe of iaberitance. 

'iV' 

WfDLA is of two fpeciea or defcriptioiis.^ h WUla 
(which is alio termed WtUa Niimt the oceafion of which is 

■<. ' > 

* There is Aa fingle wvrd inour language iuBy exfueffive of tbit term. The ihortdir 
dehnitton of it is d)t nkthn Utwtm th4 mafitr {prpmxon) and hit frudmmi' but evefi> 
this does not exprefs the whole meaiung* ^ 

t The WUla of manumjpw* t The WUk of or of fiwnr. 
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miflion from right of property, (according to the Rawdyet-Saheeh,) 
whence it is that if a perfbn become proprietor of his kinfinan by in- 
heritance, fuch kinfman is free, and his Willa goes to that perfon. — 
II. fVilla Mawaldt * ** , the occafion of which is a contract of Mawaldt, 
[mutual amity— or patronage and clientage,] as Ihall be explained in 
its primer place.— The occafion of the firft fpecies,. therefore, being 
manumifTion, and of the fecond, a contra(5l of mutual amity, they arc 
termed the Willa of manumifjion, or the Willa of mutual amity^ 
by a reference of the efFe£t to the caufe. Both fpecies, moreover, 
bear the charadleriftic of ajfjlance: — aiid as the Arabs were accuftomed 
to allift each other in various ways, and the prophet interpreted fuch 
mutual affiftance into Willa of both fpecies, he ul*ed to fay of them, 
indiferiminately, “ f hey have people among themf and alfb, 
“ fhey have Haleefs [fworn confederates] among them\" by which 
laft is underftood the relation of Mdwla Mawaldt, as the Arabs were 
accuftomed to confirm their contrafts of Mawaldt, or mutual amity, 
by oaths. 

If a mafler emancipate his flave, the Willa of fuch Have appertains 
to him; — becaufe the prophet has faid, “ 1‘he Willa of a Jlave be- 
“ longs to the perfon who emancipates him and alfo, becaufe [two 
confequences arife from manumiffion; I. Liability to the Deyit, or fine 
of blood,— the caufe of which liability is ajftjiance, exhibited and d>- 

* Tht With of Tnutual tttmty, ot o( etnftitratj. 

f The paflage between the crochets is in Tome places rather obTeure; and afTords an 
infttnee of the great liberty occaflonally taken by the Molevta employed in the compofition 
which indeed diey have^ndeavoured taapologise, hy aliedgtng 
and objeunty of tlw original text. [See'4ii^MMiw7 The 

who£r|Mnage^ in the ArahU, Hands verpasim thus,—'* becaufe he affiHs hint thereby, and 

** confequendy attaches' him s and he likeWife, in efieA, gives life to him by the deftruc- 
" tioa hit 'tondage, wheihee he inherits^ and his With, with refped to him, re- 
" femblesielationlhipi and alfe, becaidfe-fthere muft be] ait acquifitidn for a furren’der.” 
What it mentioned of " the fiability to the fmt tf bind being induced by manumiffion” is 
becaufe aa cnuMcipator Js die Aluli pf jus freedman. ( See MfikH. ) 
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rendering 
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fines incurred 
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tained 
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andcndoiving taiucd bv mcatis of manumiflioii ; and, IF, Inheritance, — becaufe the 

him with a . . - , - t . 

right of ill- cfloanCipator has gi-ven life to the emancipated by means of removing 
hc/itancc. his^. bondage, and confequeiitly inherits of him. The relatioiilhip of 
Willa, moreover, refembles relatioiilhip of blood, with refpeft to in- 
heritance, and the obligation of atonement by fine, the prophet 
having faid, “ T/ie relatknjhip ^Willa is like the relationjhip of con- 
“ fanguinity," • 

Objection, — From this it would follow that the emancipated 
allb inherits of his emancipator, where he is deftitute of kindred; 
(and fuch is the o'^\\\xo\xoi Hhjan Bin ZceyHdC) whereas it is other- 
wile. . 

Reply. — An emancipated Have is a ftranger with regard to his 
emancipator, and confequently does not inherit of him. The eman- 
cipator’s right, moreover, to inherit of the emancipated, is founded 
on a particular text of the Koran, in oppofition to analogy, which, 
therefore, muft not be abandoned or departeiJ from with rclpeittoany 
other inftance of inheritance. 


— Another reafon, alfo, why the JVilla of an emancipated flavc apper- 
tains to his emancipator is, that there rhuft be ati acquifitioii for a fun- 
render^— or, in' other words, an advantage in lieu of a lofs ; and as, i^ 
copfeqnence of -emancipation, the property involved in the flave is de- 
ftre^ed# the Willa thereof confequently belongs to his emancipator.] 
iVis to be obferved that a woman is entitled to the iVilla of her eman- 
cipated flave in the fame manner as a man ; — becaule of the tradition 


before quoted ; — and alfo bccaufe it is recorded that upon a freedman-of 
Hamazd dying, and leaving a daughter, (Hmnaxd alfo being deadjitrf 
kayifig le(t‘a daughter,) the prophet- divided his effeiis equail^r 'bte-*’ 
Wcenrtb^ daughter, and the daughter is alf(y^;q^|l^ 

obferw-thafcnKfnswniffion-ye;' a compeiiMon, and manunjIffidn'Ww--' 


out a compenrlaciofi, are alike with refpqdtto this rule, as the craditidn^ 
abovementiottcid is absolute. 
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■ If a, perfoji emaacipate his flave, engaging,- at the fame time, that 
he will not claim the right from him,” fuch engagement is null, 
and the/f7//« appertains to the emancipator notwithftanding; bccaufe 
the condition here mentioned is contrary to the text [of the Koran,] 
and is confcqucntly invalid. 


Upon a MoJidub paying his ranfom he is free, and the JViUa hz- 
longs to his mafler, although he become free after his [the mafter’s] 
deceafe*; becaufc he becomes free in confequcnce of a jcontraft of 
Kitdbat to which his, mafler was a party; and ^^.Moidtlb, like a 
Modabbir^ is not a fubjedt pf inheritance, he is confequently emanci- 
pated while the mailer’s right, of property continues. — The fame rule 
alfo holds with refpetfl to a flave whofe mailer has bequeathed him 
manumilfion,— *or a Have whom a perfon direifls, in his will, to be 
purchafed and fet free upon his deceale, — for the a(il of the cxe- 
cutoFj after the tellator's death, is equivalent to tlic,a<Ji of the 
tellator. 

Objection. — The Have in quellion cannot be confidered as 
emancipated from the tejiator^ except where he is his ad ual pro- 
perty ; and he difcontinucs from being his property bccaufe of his- 
death. 

REPLY.~Th^ whole ellate of the tellator is regarded as his pro- 
perty ^ long as there is occafion, — tliat is, until bis will be exe- 

Ip a mailer of Haves die, his ModMirs and Am-Walids are free, 
(as ^^as, ^een expljuned in trrating of and' the iVilla of 

them belongs to him f, as he (emancipated them by ^ih£lafcing them 
ModdtSiirs and Am-lf^etlidt, , ■ , 

• In-^ph cafe ^ sppertaia to his b«iCT» t P«fcending, at a heritage, 
to his heirs. ■ 

‘ - Ik 
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If a perfon become proprietor of a relation within the prohibited 
degrees, fuch relation is free, (as has been explained under the head 
of manumijjton,) and the JViila of him belongs to his perfon, as he is 
emancipated from his property. 

If a flave marry the female flave of any perfon, and (he becomo 
pregnant, and her mafter then emancipate her, (he is accordingly free, 
together with the foetus in her womb; — and the JVilla of the foetus 
belongs to her mafter, and never can (hift from him ; becaufe he has 
emancipatedirit, not as a dependant of the mother, but independantly, 
and of itfelf, as being a portion of the mother, and it is capable of, being 
fo emancipated. — The PTilla of the child, therefore, cannot fliift from 
him, bccaufe the prophet hfas faid, The Willa belongs to the per- 
“ fon who emancipates The fame rule holds if the female flave be 
delivered of a child at any time fhort of fix months from the date of 
her manumifiion, becaufe in this cafe the exiftence of the foetus at the 
time of manumtftion is certified. The lame rule alfo holds if (he be 
delivered of two children, one within the fix months, and the other 
after they have expired ; becaufe thofe are twins, as having been be- 
gotten ftom oni feed. It is otherwife where a female flave, being 
pregnant, enters into a conKtzd o( Maivaldt with any perfon, and 
her hufband alfo enters into a fimilar contraft with any other perfon; 
for. in this cafe the Willa of the child belongs to the mafter of the 
father y becaufe an embryo cannot of itfelf be a party to a Mawdldt 
contrafl, as that is concluded by propofal and acceptantje, of which an 
embryo is incapaUe. 

Ir thff female flave mentioned above he delivered of a child after 
fix mouths from the date of manuidiffiofi, the Willa belongs to the 
toother's mafter, becaufe the child b in thb cafe free as a dependant f 
the mother, and is therefore a dependant of her with refpe£l to the 
Willa. As, however, in this cafe, it is not certain that the child 
ifted at the time of manumilfion, fb as thaf it fhould'be emaiici^^ 

indepeodMf^y 
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indcpendantly and of itfelf, if the father be afterwards emancipated the 
Willa (hifts from the mafter of the mother to the mafter of the father, 
becaufe of the child having become free, not of itfelf, but d^end- 
antly. It is otherwife where /he produces a child within fix mouths, 
for in that cafe the Willa would not fhift from the one mafter to the 
other. The ground of this is, that Willa ftands in the fame predica- 
ment with parentage; for the prophet has faid, “ Willa is a rela- 
“ tionjhip as much as the relationjhip of parentage, and cannot be fold, or 
“ given away, or inherited." In the fame manner, moreover, as pa- 
rentages^ eftabli/hed on the part of the father, fo alfo is Willa. Bc- 
fides, the Willa was referred to the mother’s mafter, of nece/fity, 
merely becaufe of the father’s incapacity : but upon the father be- 
coming capable, the Willa reverts to his mafter; — in the fame man- 
ner as the child of an aflfeverating woman * is of neceflity referred to 
her family; but if her hu/band afterwards retratft his aflertions, the 
parentage of it is then eftabli/hed in him. — It is otherwife where a fe- 
male flave is emancipated during htr edit from the death of her huf- 
band, who was a Mokdtib, and who has left effedts fufficient to dif- 
charge his ranfom, — and /he brings forth a child at any time within 
two years from the time of his dcceafe; becaufe in this cafe the Willa 
of the child appertains to the mafter of the mother ; for as it is here 
impo/fible to refer the conception to a period fubfequent to the fother’s 
deceafe, it muft therefore be referred to fomc time during his life; — 
and as the foetus exifted ■f at the time of her manumi/fion, the Willa 
of it therefore belongs to the mother’s mafter, fince he has emanci- 
pated the child by itfelf and independantly. It is alfo otherwife where 
a female flave is emancipated whilft in her Edit from divorce, and brings 
forth a child within lefs than two years from the date of her manu- 
mifllon ; for in this ca/e alfo, not with /landing her hu/band be eman- 
cipated, the Willa of the child belongs to the mother’s mafter, whether 

* Meaning a woman repudiated in confequcnce of Laan* 

+ Meaning the childiexiftcd as (or, in thi JlaU of) a fatuiC* 

VoL. III. L 1 1 * 
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the divorce (he was uinler be rcverfiblc or Irreverfible. It belongs to 
him in the cafe of /Vreverfible divorce ; becaufe after fuch divorce the 
begetting of the child cannot te attributed to the father, as his having 
connexion with the female flave in queftion after an irreverfible divorce 
would be unlawful, and we muft always, as far as poffible, put a fair 
conftrii£lion on the a£Is of a Mujfuhnan. The begetting of it is there- 
fore referred to him antecedent to divorce; and as the foetus exifts at 
the time of emancipation, the WUla of it confequently belongs to the 
mother’s mafter, as he has emancipated it of itlelf and independantly. 
In the fame manner alfo, it belongs to him in the cafe of reve'^hle di- 
vorce ; becaufc the child being born of the flave in queftion within lefs 
than two years, it is poffible that the foetus may have exifted during 
divorce, in which cafe there is no occafion for a reverfal of the divorce 
in order to the eftablifhment of the parentage; — or, on the other 
hand, it is poffible that the foetus may not have exifted during divorce, 
in which cafe a reverfal of the divorce is effential to the eftablifhment 
of the parentage: — now foch reverfal is doubtful :~no regard, there- 
fore, is paid to that, but the conception is referred to the time of the 
marriage; and as the foetus exifts at the time of manumiffion, the 
child is therefore emancipated independantly and of itfelf. It is writ- 
ten in the Jama Sagheer, that if a flave marry a freed-woman, and 
they have children, and thofe children commit any offences, the fine 
falls upon the Mawlas of the mother ; becaufe they have become free 
as dependants of their mother. Their father, moreover, is not pof- 
feffed either of Akilas or of Mawlas by manumiffion. Confequently, 
they are of neceffity attached to the Mawlas of the mother, in the 
fame manner as in the cafe of an afleverating woman, before alluded 
to : but if, afterwards, the father be emancipated, the IVilla of them 
fhifts to the Mawlas of the father, as was before explained. The 
Mawlas of the mother, however, are not in this cafe entitled to re- 
cover, from the Mawlas of the father, the fine they have paid on ac- 
count of the children’s offence, becaufe at the time they paid it the 
Willa of the children appertained to them ; and the fVilk is not efta- 

blifhed 
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blifhed to the mafter of the father until he [the mafter]^ emancipate 
him [the father] ; becaufe the occafion of IVilla, namely manumiHion, 
cannot be referred to an antecedent time, but is refti id:cd to the time 
of emancipation. — It isothervvife with rclpeft to the child of an afle- 
verating woman, where the mother’s tribe pay the fine on account of 
any offence committed by Inch child, and the hufb.iml afterwards re- 
trafls his imputation againft her; — for in this cafe the parentage is 
eftablifhed by referring it to the conception of that child ; and as the 
mother’s Mawlas have not paid the fine willingly, butter force, they 
are accordingly entitled to recover it. 

If ViPerJian * marry a freed-woman, and they have children, the 
PFilla of thofe children refts with the Mawlas of the mother, whether 
fhe was emancipated by an Arab or a Perjian. The compiler of the 
HcJdya remarks that this is the opinion of Mohammed ; but that Aboo 
Toofnf maintains that the child is in this cafe fubjeft to the fame rule 
with the father, inafmuch as its parentage is eflablifhed in the father, 
in the fame manner as if the perfon who married the flave in queflion 
were an Arab . — It is otherwife, however, where the perfon who 
marries her is a Jlave ; for as a flave is, conflrudivcly, a mere dead 
matter., the cafe is therefore the fame a$ if thofe children had no Lthcr 
whatever. The argument of Haneefa and Mohammed is that the Wdla 
of manumiflion is flrong, and worthy of regard with refped to its ef- 
fe€ts, whence equality is attended to in it, itifomuch thataPe/yfflw 
emancipator is not equal to an Arab emancipator. The parentage of a 
Perfiem, moreover, is weak, a*s they pay no regard to genealogy; 
(whence no attention is paid by them to equality in point of family ;) 
and that which is weak cannot oppofe that which is Jirong. It is 
otherwife where the father is an Araby bccaufe the parentage of an 

• Arab. Tbi» ttrm apptiw not only to the natives of but of all other 

countries except drai/a. The cafe here confidered turns upon the fuperiority which the 
drabs claim, in point of privileges, over all others. 

Lilt Arab 
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WILL A. 

^rab is ftrong, and is regarded with rcfpc<5l to equality and the pay- 
ment of fines ; — for as the affiftance they afford to each other is on ac- 
count of affinity or genealogy, there is therefore no necelfity, in the 
cafe of an ^rab, to have regard to the IVilla. — It is related, in the 
yama Sagheer^ that if a Nabaihean infidel marry a freed-woman who 
is a Chriftian, and become a Mujfulman, and enter into a contradt of 
Mawaldt with any perl'on, and they afterwards have children, the 
Willa of thofe children (according to Haneeja and Mohammed ) apper- 
tains to the Mawlds of the mother, jiboo Toofaf, on the contrary, 
maintains that their W~il!a appertains to the Mawlas of the father, 
(namely, his Maxvla Mawalat ;) becaufe, although the contraft of 
Mawaldi be but weak, ftill it is on the part of the father;— and hence 
the children in queffion rcfemble the child of a Pcrjtan man and an 
ylrab woman; — in other words, as, if a Perjtan marry an Arab woman, 
and fhe bring forth a child, it is referred to the fiuher’s tribe, fo allb 
in the prefent cafe. — (The ground on which this proceeds is that the 
parentage of a child is weaker on the part of the mother than on the 
part of the father.) — The argument of Haneefa is that the IVilla of 
Mawaldt is weak, (whence it is capable of difl'olution,) whereas the 
IVtlla of manumiffion is ftrong (whence it is incapable of diflblution ;) 
and the weak cannot oppofe the ftrong. 

If the father be a freed-man, and the mother a freed- woman, the 
parentage of their children is referred to the father’s tribe ; becaufe ia 
this, inftance the parents are both upon an equality ; and the father’s, 
fide has the prcferciKe, as protection is on his fide more elFeCiuaL 

By the IVilla of manumiffion, * iseftabliffied; — in other 


♦ AJoohat^ in its literal fenfe, fignifies hindini Ugtthit thi branches of a treey a bundle 
of arrowsy or fo forth,—- In its fecondary fcnfe it is ufed to exprefe ihe dfeent of inberitanee 
in tbi male Urn. 
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words, where a perfon emancipates his flax’c he is Aijaha ^ to fuch iviih, of 
flave, and is entitled to inherit of him in preference to his maternal 
uncles or aunts, or other uterine kindred; bccaiil'e the prophet laid 
to a pcrlon who had purchalcd a Have and afterwards em;mci[ atml 
him, “ He 'whom you have thus emancipated is yow /not her-, ami if Ac 
“ tnanifeji his gratitude, it is t/'e better for him, but the ivorfe jor 
“ you ; — or , ij he do not mun fe/i lots gratitude, it is the vcorfe Jor him, 

“ but the better for you ; andif /oe die 'wit/mit leaving heirs, you are his 
“ Assaba.” — The daughter of Hainai^a, moreover, emancipated her 
flave; and the flave died, leaving a daughter; and the prophet con- 
flituted the daughter of Hamaza her heir in the manner of an j^Jfabuy 
that is, notwithftaiuling there was a daughter. — Where, therefore, 

Afoohat is eftabliflied on the part of the emarveipator, he precedes the 
relations; (and iuch is the opinion of Alee/) If, however, the eman- 
cipated have any Afabas by blood, they precede, as the emancipator 
comes after the paternal kindred. — The ground of this is that, in the 
laying of the prophet above quoted, “ if be die vetithout leavings heirs f 
by the term heirs is to be underflood tbofe of the deferiptiou of AJfaba, 
as may be inferred from the tradition concerning the daughter of Hor 
inaza. The emancipator, therefore, follows after the AJfabas, but 
not after the maternal kindred •f'. If, on the contrary, the emanci- 
pated have no AJfabas by blood, the whole inheritance belongs to the 
emancipator. This is where there is no, participating heir. But 
where there is a fharer, the emancipator is entitled to what remains 
after paying the fharer his [or her] portion ; becaule the emancipator 


* AJfaha, in ks primary fenfe, figniiies a nerve, finew, or tendon, of an ox or other 
'animal, with which bundles of arrows, &c. are tied together. Hence is ufed to 
exprefs the firft heir or head of a family, fince the various branches of the family are repre- 
fented and fas it were) bttmd up in his perfon.— might be rendered beirjhip, and 
AJfaba the heir ; but as the tranflator is apprehenllve this might confound thofe terms with 
yyirafit and tVaris, [inheritanct ani,bur in. the moft cxtenAve fenfe, J he has therefore thought 
it advifablcy in this place, to preferve the original terms, for the lake of diftintSUon. 

t That is, he pnuiks the maternal kindred.. 
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is the AJfaha, agreeably to the tradition before quoted. The ground 
of this is, that the Jlffaba is on,e who protects and affifts his family; — 
and as a mafter aids and affills his freed-man, (according to what has 
been already ftated,) he is therefore his AJfaba. Now an Afjaba takes 
what remains after paying the portions: — hence the pe.rfon in quiftion 
takes what thus remains. — If, therefore, the emancipator were firft to 
die, and then his freed-man, the eftate of the latter would go to the 
fans ot the emancipator, not to his daughters. 


An fmanci- 
patrcls is cn 
titlcvl to the 
/r;7/r/onicr 
freed -nten, 
«!vc. but not 
of their chil- 
dren. 


A WOMAN is entitled only to the Willa of the perfon whom fhc 
has hcrfclf emancipated, or of the perfon whom flie (again) has eman- 
cipated, or of the perlon whom the has created a Mokdtib, or W'hom 
her Mokdtib has created a Mokdtib^ or of the perfon whofe Willa has 
been transferred * to her by her freed-man ; becaufe fuch is the re- 
corded opinion of the prophet upon this lubjedi ; and alfo becaufe, as 
power, and the right of poffclfing property, are eftabliflied in the 
perfon emancipated by the adl of the emancipatrefs, this perfon is ac- 
cordingly referred (in regard to the Willa) to her ; and in the fame 
manner is referred to her the perfon who is referred to her freed-man. 
It is otherwife with refpe€l: to parentage ■j* ; (that is, the Willa of ma- 
numiffion may be ellabliflied on the part of a woman, but parentage 
cannot be fo eftablifhed ;) becaufe Willa is eftablilhed in confequence 
of the occurrence of a pqwer to poflefs pioperty, occafioned by and 
ariling from the emancipation, which may proceed from a •woman in 
the fame manner as from a man ;-;-^wher€as parentage is eftahlilhed by 


* Arab. Jurrd., literally “ drawn wrr/* — A erfe -of transferring or drawing tvtr the 
JFiUa., is where (For example) the male flaVi of a woiAM marries a Female Dave, and the* 
maftcr of the female Have afterwards emancipates her, and (he brings forth a child in li* 
months from the date of her manumiflion ; when dte WiUa of fuch child belongs to the 
mother’s mafter ; but if, aftirwards, the woman emancipate her flave, the IVilla of the child 
then fliifts to her, as being the emaiKipatrefs of th^ father. 

t This means that an emancipatrefs is endtied to the Wtlla of her freedmen, 4tc. but 
not to the IVtUd of their children, ■ _ 

regular. 
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regulijr cohabitation, \Flr&Jh^"\ and it is the hujband that polTcffcs the 
right of cohabitation, not the wife ; for the is the appropriated, not 
the appropriator : — hence parentage cannot be eftabliihed in a 
•woman. 

It is to be obferved that the efiate of a freed-man goes to the Tliepn.itcof 
jljfaha [lineal heir] of the emancipator, — to the neareft, and after defeendwr 
him to the next of kin, — and not I'olely to his children ; becaufe in- 
hcritance does not hold with refpeft to JFilla, for if Inch were the 
cafe, the property of the freed-man would at all events, defeend to heirs general, 
the foils and daughters of the emancipator, (the Ions receiving two 
lhares each, and the daughters one,) — whereas it is not fo. — Hence 
it is evident that inheritance does not hold in Willa. — SucceJJion, how- 
ever, holds with refpeil to it : — but fucce/lion cannot be eftablhhed 
with regard to any except a perfon from whom proceeds protedtion 
and aid ; and protedlion and aid are afforded by men only, not by 
women. — Now it being proved that the eftate of a freed-man goes to 
the emancipator’s Jljfaba, — to the neareft, and after him to the next 
of kin, — it follows that if a freed-man die, leaving the father and 
the foil of his emancipator, the right of Willa defeends to the fon, 
not to the father, [according to Haneefa and Mohammedf) becaufe 
the foil is the neareft AJfaba [lineal heir ;] — and, in the fame manner, 
it would go to the mafter’s grandfather, not to his brother, (ac- 
cording to Haneefa,") fince (as he holds) the grandfather is the neareft 
of the two. — In the lame manner- allb, the IVilla of her freed-man 
defeends to the fon of his emandipatrefs, not to her brother, for her 
foil is the neareft in lineal fuccellion. — If, however, the freed-man 
were to commit an offence, the fine for it would fall upon her 
brother ; becaufe the offence of the ' freed-man is the offence of the 
emancipatrefs, and her brother is of her paternal kindred, whereas 
her fon is not fo. — If, alfo, a freed-man die, leaving a fon of his 
mafter, and the children of another fon, his eftate goes to the fon, 

6 not 
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not to the grand-children^ becaufe the Wllla defccnds to the neareft. 
This is recorded from feveral of the companions ; and among the reft 
from Amroo, Alee, and Ibn Mafdood. 


SECTION. 

Of the WiLLA MawalAt, or Willa of Mutual Amity. 

Nature and The cafc of JVtlla Mawaldt is where (for inftance) a ftranger * 
c<mfr,.ft of fays to the perfon whofe profelyte he is f , or to any other perfon, 

MuTxxxhiu u I enter into a contra^ q{ Mawaldt with you, fo that if I die my 

property fliall go to you, or if (on the other hand) I commit an 
“ offence, the fine is upon you or your Akilaf and the perfon thus 
addrefled affents accordingly,— in confequence of which he becomes 
the Mawia of the ftranger, and upon his deceafe without heirs inherits 
his property.— The ftranger is termed the Mawia AsfalX, and the 
perfon who thus accedes to the contraft the Mawia Aaila §. — Shefei 
maintains that a contraft of Mawaldt does not occafion inheritance in 
any refpeft, and is of no force whatever, as it tends to annul the 


• Arab, jr/tmee. This term (as has been already remarked) fignifies, generally, any 
perfon not an Arab. It is alfo ufed in the fame fenfe among the Arabs as Barbarian with 
the Grttit, or GmtiU among the Jews. The eafe here ftated applies to any infidel alien 
coming into a Muffulman territory under proteftion, and there embracing the faith, in which 
cafe it was cuftomary for fome MuJIulman to adopt him as his profelyte. 

t Literally, “ in whofe hands he has embraced the faith.” 

% Literally, “ tht infiritr Mawia , or the (Heat. 

I Literally, “ the /uptrur Mawia,” or the patron. 

right 
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right of the public treafury*; — whence the invalidity of it with re- 
Ipeft to any other heir ; for if it were valid with rclpe£l to fuch, his 
right of heritage would be annulled; — and on this ground aUo it is, 
that (according to Shafe'i^ a man’s bequeft of his whole property is in- 
valid although the teftator be deflitute of heirs ; for Hill (according to 
Him) fuch bequeft holds good to the amount only of a third of iiis 
property, fmee if it were efFcftual to the amount of the whole, the 
right of the public treafury would be annulled "j-. — The arguments of 
our doflors upon this point are twofold. — First, God has faid, in the 
Koran, “ Ai.i.ow, to those who enter into contracts, 
“ THEIR SHARE OF INHERITANCE,” which text related to contrafts 
oi Maxvaldl: — and it is aUo recorded that the prophet, upon being 
queftioned concerning a certain perfou who had become the prolelyte 
of another, and entered into a contrafl of Mawalut with that other, 
replied, “ 'fhh perfo7t h endowed with a right with regard to that many 
“ juperior to all others, both during life and in death," — from which it 
may be inferred, that during his profelyte’s life he is fubjeft to fines on 
his account, and upon his dcceafe is his heir. — Secondey, the pro- 
perty of the profelyte is this perfon’s right, whence he is at liberty to 
make ufe of it in any manner he pleafes : for the property would fall to 
the public treafury only from this nccellity, that there are no claimants 
to it, not becaufe the public treafury has any right in it. — If, how- 
ever, the profelyte leave any natural heir, fuch heir precedes the 
Mawla Mawaldt, notwithftanding he be of the uterine kindred, (fuch 
as a maternal uncle for inftance ;) becaufe the two perfons in queftion 
are the only parties to the contract, whence it is not binding upon any 
other ; and an uterine relation is entitled to inheritance. — It is to be ob- 
ferved, that in the contraft in queftion the parties muft particularly 

* Where a Granger dies without heirs,, the whole of his property goes to the public 
treafury. 

t He holding that, in cafe of a perfon dying without heirs, two thirds of his property 
muft go to the public treafury' at all events. * 

VSl. III.* M m m mention 
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mention and ftlpiilate fine and inijeritance, as has been explained in the 
excmplilication of the cafe. If, therefore, the fiipulation of inhe- 
ritance be made on parts, whoever dies firft inherits of the other ; 
but if on ofie part only, heritage holds agreeably to ftipulation. In the 
fame manner alf<j, if refponfibility for fines be flipulatcd on both’ parts, 
each is rclponfiblc for the fines incurred by the other; but if on one 
piut only, relponfibility holds accordingly ; for a thing is rendered ob- 
ligatory only by undertaking for it ; and it cannot be undertaken for 
but by ftipulation. It is alfo to be obferved, that it is eftfential, in 
contracts of Mawa/at, that the Maivia Asfal, or client, be a ftranger 
\^Ajrnee^\ and not an Arab', becaufc among the Arabs aid and patronage 
run in families or tribes, — (that is, one Arab aids or patronizes an- 
other where they are both of the fame tribe or family,) — whence they 
have no occalion for engaging in contrafts of Mawaldt. 

Either pvty The Mawla A.ifal, or client, is at full liberty to defert from his 

m,iy liiii'olve , , , ^ . i • n r t a i- • i 

(he contraft Aitjw/a Aa/Ia, or patron, and to enter into a contract or Mawaldt with 
"he'otheT-^ fome other perfon, fo long as the firft fhall not have paid any fine of 
his incurring; becaufe a contraft oi Maxvaldt is, like bequeft, a re- 
verlible deed. — In the fame manner, alfo, the Mawla Aailit^ or patron, 
is at liberty to rclinquifti his right of Willa, and to break off the contraft 
of Mawalat, becaufe fuch a contraift is not binding.— It is requifite, in 
cafe of either party diftolving the contrail, that it be diflblved in the 
prefence of the other. In the fame manner as in the cafe of difmifling 
an agent, where the difmiftion is exprefs, and not implied, or virtu- 
or ihtinftricr gjjy induccd. — It is othcrwife, however, where the client enters into 
break ft off a contraft of Mawaldt with a perfon in the abfence of the former pa- 
rlor’s'bfence, troll ; for in this cafe the firft contrail of Mawaldt is diflblved without 
by engaging {jjg prefciice of the party, this being a diflblution by effeil, and necef- 
with fomc larily refulting; — in other words, the dmolutioa of the firft contraa 
other perfon . ^ neceflary confequence of the formation of the fecond.— In this cafe, 

tbeirefore, the prefence of the other party is ziot requifite; in the 
fame manner as the pretence of an agent is not requifite whefK be is 
Virtually difmifled from his (smploy^mcnt, by the conftituent (for in- 

ftance) 
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ftance) himfelf felling the article concerning which he had conftituted 
him his agent for fale. 

Where the patron pays the fine incurred for an offence committed 
by hig client, the latter is incapacitated from quitting him and engag- 
ing in a contradt of Mawaldt wdth any other perfon ; — becaufe the 
right o/ another then becomes implicated ; and alfo, becaufe the fine 
was decreed by the Kdzee. — Befides, the fine paid by the patron on his 
account ftands as a valuable confidcration, in the fame manner as the 
return for a gift ; whence he has it not in his power to turn from his 
patron, in the fame manner as a donor, after receiving a return, cannot 
recede from his gift. — In the fame manner alfo, the child of the client 
cannot turn from the patron who has paid a fine on account of its fa- 
ther ; and fo likewife, if the patron pay a fine on account of the child 
of his client, neither the client nor his child can afterwards turn from 
the patron, becaufe with regard Xo'\}sx^Willa Ma^valdt they areas one 
perfon. 

An emancipated Have, as having a Mawla in his emancipator, is 
not at liberty to enter into a contradt of Mawaldt with any perfon ; 
becaufe the IVi/ta of Manumtjfton is binding, whereas the JVilla of Ma- 
waldt is not fo; and during the exiftcnce of a thing which is forcible 
and binding, a thing which is not fb cannot take place. 


M m m V 
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IKRAH, or CO MPULSION, 

I K R A H, or compulfion, applies to a cafe where the compcller 
has it in his power to execute what he threatens, — whether he 
[the compeller] be the Suit an ^ or any other perfon, as a thief (fofiv,. 
inftance.)—- The reafon of this is, that con:ipulfion implies an adl 
which men exercile upon others, and in confequence of which the 
will of the other is fet at nought, at the fame time that his power of 
action ftiil remains. — Now this charafteriftic does not exift unlcfs the 
other (namely, the perfon compelled) be put in fear, and apprehend 
that if he do not perform what the ^compeller defires, the threatened 

evil 
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evil will fall upon him ; — and this fear and apprehcnfion cannot take 
place unlefs the compeller be poffefl'ed of power to carry his menace 
into execution; but provided this power does exift, it is of no im- 
portance whether it exift in the Sultan or in any other perfon. With 
refpe£l to what is recorded from Haneefa^ that “ compullion cannot 
“ proceed from any except the Sultan," the learned remark that this 
difference originates merely in the difference of times, and not in any 
difference of argument ; for in his time none poflefl’ed power except 
the Sultan, but afterwards changes took place with refpe£t to the cuf- 
toms of mankind. — It is to be obferved that, in the fame manner as it 
is cfl'ential, to the cftablifhment of compulfion, that the compeller be 
able to carry his menace into execution, fb likewife it is requifite that 
the perfon compelled be in fear that the thing threatened will adlually 
take place ; and this fear is not fuppofed except it appear moft probable 
to the perfon compelled that the compeller will execute what he has 
threatened, fo as to force and conftrain him to the performance of the 
act which the compeller requires of him. 

If a perfon exercife compulfion upon another, by cutting, beat- 
ing, or imprifonment, with a view to make him fell his property, or 
purchafe merchandize, or acknowledge a debt of one thoufand dirms 
to a particular perfon, or let his houfe to hire, and this other accord- 
ingly fell his property, purchafe merchandize, or fo forth, he has it 
afterwards at his option either to adhere to the contrafi: into which he 
has been fo compelled, or to diflolve it, apd take back or reftore the 
article purchafed or fold ; becaufe one eflential to the validity of any of 
thefe contraffs is that it have the confent of both parties, which is not 
the cafe here, as the compuHion by blows or other means rather oc- 
cafions a difleut ; and the contrail is therefore invalid. — (This rule, 
however, does not hold where the compulfion confifts only of a fingle 
blow, or of imprifonmbnt for a fingle day, fince fear is not ufually ex- 
cited by this degree of ^jcating or confinement. Compulfion, there- 
fore, is not eftabliflied by a fingle blow, or a fingle day’s imprifon- 
ment ; 
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ment wnlcfs the compelled be a perlbn of rank, to whom fuch a 
degree of- beating or confinement would appear detrimental or dif- 
gracefnl; for with refpedt to fuch a perfon compuHlon is eflablifiicd 
by this degree of violence, as by it his volition is deftroyed.) — In the 
fame manner, alfo, an acknowledgment extorted by any of the above 
modes of compulfion is invalid ; becaufe acknowledgment is a fpecics 
of proof, inafmuch as truth is more probable, in acknowledgment, 
than faHehood ; but in a cafe of compulfion falfehood is moft probable, 
as a man will acknowledge falfely where, by fo doing, he may avoid 


injury. 


An acknow- 
Icdjpiicnt ex- 
torted by 
coinpulllcm ib 
invalid; 


Where a perlbn lells goods by compulfion, as above ftated, and 
makes delivery of them under the influence of fuch compulfion, the 
purchafer becomes proprietor of them, according to our doftors. — 
Ziffer maintains that he does not become proprietor, becaufe a fale by 
compulfion depends, for its validity, upon the aflent of the feller, and 
a fale fo circumftanced cannot endow with a right of property until 
fuch aflent be fignified. The argument of our doctors is that, in the 
caife in queftion, the pillar of fale (fignified by propofal and acceptance) 
has proceeded from fit perfons with refpeft to a fit fubjeft ; the fale 
being merely invalid, from a want of one of the eflentials of fale, 
namely, the mutual confent of the parties ; and the purchafer, in an 
invalid lale, becomes proprietor of the article upon obtaining pofleflion 
of it ; whence it is that if a perfon take pofleflion of a flave purchafod 
under an invalid contrail, and then emancipate him, or perform fuch 
other a£l with rcfpc£l to him as cannot afterwards be annulled, it is 
valid, and he muft pay the feller the value, as is the rule in all ^^s 
of invalid fale. — After the compulfion has ceafed, however, if the 
feller fignify his aflent, the foie then becomes lawful and valid, be- 
caufe by fuch aflent the caufos of invalidity (namely, compulfion and 
oawillingnefs) are removed- 
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Where a perfon thus fells his property by corapulfion, he has 'but the fciier 
ftill a right, as long as he docs not lignify his aflent to the ftle, to thc^arud"!*^ 
take back the a;ticle, although the purchafer ftiould have Ibid it into j,)°7noi''ng- 
the hands of another perfon. — It is othervvife in all other cafes of in- nify lusaflciu 

f , . to the laic. 

valid lale; for in thofe, after the purchafer has fold the article, the 
feller has no right to take it back; becaufe the invalidity of lale iu 
thofe cafes is on account of the right of the r.Aw; and when the 
purchafer fells the article to any third perfon, the right of that perfon 
becomes involved in this fecond contradt ; and his right precedes thp 
right of the law, as the individual is ucceffitous, whereas the i.AW 
is not fo. — In a cafe of compuljion^ on the contrary, the invalidity of 
the fale is on account of the right of the feller; and as he is an indi- 
vidual, it follows that, in this cafe, notwithflanding the right of the 
fccond purchafer be involved in the fccond contraft, Bill both rights 
are upon a par^ as being both rights of the individual; and conle- 
quently, the right of the lirfl cannot be annulled by tlie right of the 
I'econd. 

It is to be obferved that fome confider a IVaffa fale * to be invalid, Cafe of a 
in the fame manner as a compelled fale, and apply to it the rules of fale 
by compuhion ; whence (according to them) if the purchafer in a 
ll'^affa fale fell the article purchafed, the fale fo made by him may be 
broken through, as the invalidity of the lale, in this cafe, is on ac- 
count of the non-confent of the feller, in the fame manner as in a 
cafe of compulfion. — Waffa fale is where the feller fays to the pur- 
chaler “ I fell you this article in lieu of the debt 1 owe you, in this 
“ -way, that upon my paying the debt the article is mine.” — Some 
determine this to be, in fa£t, a contradl of pawn ; for between it and . 
pawn there is no manner of difference, as, although the parties deno- 
minate it a fak^ flill the intention is, in effcfl:, a pawn. Now in all 

• Literally “ a ficurity frie fo termed becaufe by it the feller infurcs to the pur- 
chafer the deb.t he owes him. 
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ads regard is paid to the fpirit and intention ; and the fpirit and inten- 
tion of pawn exift in this inftance,~whencc it is that the feller is at 
liberty to refume the article from the purchafer upon paying his debt 
to him. — Some, again, conlider a JVaffa falc to be utterly null, as the 
purchafer, in the cafe in queftion, refembles a perfon in jell:, fmee he 
(like a jeller) repeats the words of falc, at the fame time that the 
effed and purpofe of falc are not within his delign. Such faleis there- 
fore utterly null and void, in the fame manner as a fale made in jeft. 
The Haneejiie dodors of Samarcand, on the other hand, hold a Waffa 
fale to be both valid and ufeful, as it is a fpecies of fale commonly 
pradifed from neceflity and convenience, and is attended with ad- 
vantage in regard to fome effeds of fale, fuch as the ufe of the 
article, although the purchafer cannot lawfully difpofe of it. 


A compelled 
fah is rcri- 
derfd valid 
if‘ the feller 
^willingly re» 
ccive the 
price; 


If, in a cafe of compulfion, the feller take polfeflion of the price 
readily and willingly, the fale is valid, as his thus taking pofleflion of 
the price is an argument of its validity ; in the fame manner as where^ 
in a fufpended fale, the feller readily and willingly receives the price 
of the article, fuch receipt argues the validity of the fale. — So like- 
wife, if a perfon advancing part of the price conclude a5;7//;ncontrad 
by compulfion, and the party who received the advance Ihould after- 
wards readily and willingly deliver the article for which the advance 
had been paid, his fo doing is an argument of the validity of the tranf- 
adion. It is otherwife where one perfon compels another to make a. 
gift, faying to him “ make a gift of this article to fuch a perfon,” — 
but without adding to the word gift “ and delivery^'* and the perfon- 
thus compelled make gift and delivery of the article to the perfon- 
named ; for fuch gift is utterly null, becaufe the delign of the cotn- 
peller is that the donee lhall be endowed with a right in the article, 
upon the inftant of donation ; and this defign cannot be obtained, in a 
cafe of gift, but by a delivery of the article to the perfon fpecified. In 
a czicioifale by compulfion, on the other hand, the end of the com- 
pellcr is obtained on the inftant of compelling the party to accede to 

the 
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the contraB of fale. Gift upon compulfion, therefore, comprehends 
a delivery of the article to the donee; whereasya/e upon compulfion 
does not comprehend a delivery of the article fold to the purchalcr, — 
W’hence it is that if the feller, after acceding to the contrail from com- 
pullion, make delivery of the article without compulfion, the laic is 
rendered valid by fuch delivery, — whereas the gift in qucllion is not 
rendered valid by a delivery of the article to the donee. 


If, in a cafe of compulfion, the feller take pofleffion of the price 
hy compulfion, fuch receipt does not render the fale valid ; and it is ac- 
cordingly incumbent on him to return the price to the purchalcr, if it 
remain in his hands, becaufe of thecontraft being invalid. If, how- 
ever, the price have been loll, or have perilhed in his hands, nothing 
can be taken from him in lieu of it, becaufc it was merely a tru^ with 
him, inafmuch as he took poflcllion of it by confent of the proprietor, 
namely the purchafer. 


but it ir not 
valid if he hr 
compelled to 
receive it. 


If one perfon compel another to fell an article to a third perfon, 
but do not compel this perfon to purchafe the article, and it after- 
wards perilh in the purchafer’s hands, he [the purchafer] is refponfiblc 
to the feller for the value, as the article is infured in his hands, fuch 
being the law of invalid fale. It is to be obferved, however, that in 
this cafe the feller is at liberty to take the compenfation from the com- 
peller; becaufe as it was (in a manner) he who gave the article to the 
purchafer, it may be laid that it is he who has loft or deftroyed the 
feller’s property. In Ihort, the feller, in the calc in queftion, is at 
full liberty to take the compenfation from either of the two; in the 
fame manner as the proprietor of an ufurped article is at liberty to take 
his compenfation from either party, where the article has firft Iiecn 
ufurped from him, and then ufurped by fome other from the firft 
ufurper. If, however, the feller take his compenfation from the 
compeller, he [the compeller] is entitled to recover the value from 
VoL. III. N n n the 
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the purchafer, fince, in confequence of paying the compenfation for 
the article, he ftands as fubftitute to the feller. — It is to be ob- 
' fcrvcd that, in a cafe of ufurpation, if the ufurper fell the article 
to Amroo^ and he (again) fell it to Khdlid^ and he (again) lell it to 
Bikroo^ and fo on, from hand to hand, and the proprietor take his 
compenfation from Khdiid (for inftance,) in this cafe every pur- 
chafe fubfequent to that of Khdiid is legal and valid; becaufe as 
Khdiid^ in confequencp of paying the compenfation, becomes pro- 
prietor of the ufurped article, he then appears to have fold his own 
property; whereas every purchafe made before, and even the pur- 
chafe of Khdiid himfclf, is invalid ; becaufe the article ufurped 
becomes the ^property of Khdiid^ by retrofpeft, from the time only 
that he took poffefiion of it. It is otherwife where fimilar cir- 
cumftances follow a compulfive fale ; for if, in fuch cafe, the party 
compelled (namely, the firft feller) fignify his alfent to any one 
of the fubfequent contrails, every other contrail: antecedent to 
that one is valid, and fo likewifc every fubfequent contrail: ; be- 
caufe the invalidity of thefe contrails was on account of the right 
of the proprietor, as he had fold his property upon compulfion ; 
and he therefore poflefl'es a right to refume the property, until he 
iignify his afleut ; but upon his affenting to any of thofe contrails,, 
he relinquilhes this right ; and all the contrails become valid of 
courfe. 


SECTION. 
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If one perfbu ufe compulfion towards another, by imprifonment 
or blows, with a view to make him eat carrion or drink wine, ftill it 
is not lawful for the perfon thus compelled to eat or drink of thofe ar- 
ticles, — unlcfs he be threatened with fomething dangerous to life or 
limb, in which cafe he may lawfully do fo; (and the fame rule ob- 
tains if compulfion be ufed to make a perfon eat blood or pork ;) — be- 
caufe the eating of fuch prohibited articles is not permitted except in 
cafes of extremity, fuch as famine, fince in any other cafe the argu- 
ment of illegality ftill endures. Now extremity y or unavoidable nQcef^- 
(ityy do not exift, to require the eating or drinking of the article, 
except the not eating it be attended with danger to life or limb ; but as 
the eating or drinking is in fuch cafe permitted, it follows that it is fo 
permitted where this danger is to be apprehended from imprifonment 
or blows. Neither is the perfon, who is thus put in fear, under any 
obligation to fuffer the thing menaced ; but rather, if he do fuffer it, 
and refrain from eating or drinking the prohibited article until he die, 
or lofe any of his limbs, b'e is an offender; becaufe as, under fuch 
circumftances, the eating or drinking is permitted to him, it follows 
that, if he refufe, he is an acceflary with another to his own deftruc- 
tion, and is confcquently an offender, in the fame manner as if 1ic 
were to refrain from eating carrion when perifhing for hunger. Aboo 
Toofaf maintains that he would not be an offender from perilfling, unto 
death or difmemberment, in hisrefufal; becaufe the eating or drink- 
ing, in the cafe in queftion, is merely licenfed, (fince the articles 
ftill continue prohibited,) — whereas the refraining from them is an ob- 
fervance of the L,^w; and confcquently, in perfifting to refufe, he 
ads in obedience to the law. — To this, however, it may be replied, 

N n n 2 that 
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that in the cafe in queftion the illegality no longer remains ; becaufe, 
as a fituation of compulfion or indifpenjable necejjity is particularly ex- 
cepted in the Koran, it follows that under the circumftanccs here 
deferibed the argument of illegality does not exift; hence the eating 
is pofitivcly lawful, and not nacrely licenfed. It is to be remarked, 
however, that in the cafe in queftion the compelled perfon is an of- 
fender only where he knows the eating to be lawful and neverthelefs 
refrains; becaufe as its legality is a matter of a. concealed nature, it 
follows that he Hands excufed, from ignorance, — in the fame manner 
as men are excufed for omilfions or negle£ts, from ignorance, in the 
beginning of their convcrfion to the faith, or during their refidence in 
a hoAile country. 


A perfon muft 
not declare 
himfelf an 
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If one perfon compel another to turn infidel, or to revile the pro- 
phet, by imprifonment or blows, Aill compulfion [in its legal and ex- 
culpatory fenfe] is not eAabliAted ; but if he menace him with fome- 
thing which puts him in fear, and gives room to apprehend danger to 
life or limb, in this cafe compulfion is eAabliAied. — The reafon of this 
is, that as by mere blows or imprifonment compulfion is not eAa- 
bliAied with regard to eating prohibited meats, (as was before ex- 
plained,) it follows that it is not eAablifhed with regard to infidelity 
a fortiori, fince the illegality of infidelity is much greater. When, 
therefore, a perfon is put in fear for his life or limbs, fo as that com- 
pulfion is eAablifhed, it is lawful for him to make an exhibition of in- 
fidelity, (that is, to repeat infidel expreffions:) — and if he merely 
exhibit this with his lips, but keep his heart Acady in the faith, he 
is not an offender ; becaufe when ^mdr had fallen into the hands of 
the infidels, and they had compelled him to revile, the prophet, he faid 
to him, “ If you find your heart Jtill firm in the faith, your uttering 
“ infidel expreffions is immaterial ; — nay, if they again Jhould compel you, 
** you may again repeat fuch infidel expreffions'f-—oxA a paAage in the 
Koran was alfo revealed to the fame effedf. Anql^er reafon is that 
by uttering infidel exprefiions faith is not deAroyed, fince the 

faith 
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faith (by which is underftood rediitude of /jeari,) flill continues unaf- 
fected, and if he were to refufe uttering fuch infidel exprcflions he 
would incur aCtual deftruCtion, as the infidels would in that call- dif-* 
member or put him to death.— Yet if he perfift in refufing unto death, 
he has a claim to merit, and is entitled to his reward; becaufc 
perlevercd in refufing, and fuffcred death in conlequence; and the 
prophet gave him the name of Seyd al Shaheed [the martyr,] and de- 
clared, in afterwards fpeaking of him, “ he is my friend in heaven 
and alfb becaufe, in thus aCling, his honour is effectually preferved. 
A refufal, moreover, for the fake of religion, to utter any infidel 
expreffions, is an obfervance of the LAW : iir oppofition to the cafe 
before ftated, as there the eating of carrion, or lb forth, is po- 
fitively lawful, becaufe of the exception cited on that fubjeCl. 

If one perfon compel another to deftroy the property of a MuJJid- 
man, by menacing him with fomething dangerous to life or limb, it is 
lawful for the perfon lb compelled to deftroy that property ; becaufe 
the property of another is made lawful to us in all cafes of necefiity, 
(fuch as in a fituation of famine for inftance,) and in the cafe in quef- 
tion this necelfity is eftablilhed. — The owner of the property mull in 
this inftance take his compenfation from compel ler becaufe the 

compelled is merely the inftrument of the compeller in any point 
where he is capable of being fo; and the deftruCtion of property is of 
that nature. 

If one perfon compel another, by menacing him with death, to 
murder a third perfon, flill it is not lawful for the perfon fo menaced 
to commit the murder, but he muft rather refufe, even unto death. — 
If, therefore, he notwithftanding commit the murder, he is an of- 
fender, lince the flaying of a Mujfulman is not permitted under any 
ueceflity whatever. — In this cafe, however, the retaliation is upon the 
compeller, if the murder be wilful . — ^The compiler of the Hediya re- 
marks that this is according to Haneefa and Mobommed', and that Zif^ 
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fer, on the coatrarv, maintains that the' retaliation is upon the com- 
pelled perfon; — whereas AbooToofafhoXA?, that there is no retaliation 
upon either party, — and Shc^H (on the contrary) contends that it is 
incurred by both. — The argument of Ziffer is, that tne a£l: of murder 
has proceeded from the compelled perfon, both de faSid and quo animoy 
and the law, alfo, has attached to him the elledt of it, namely cri- 
minality: confequcntly he incurs retaliation. — (It is otherwife in the 
cafe of dellroying the property of another upon compulfion ; fince as 
the LAW has not attached the effeft thereof, namely the criminality, 
to him, it is confequcntly referred to another, namely ^e compeller.) 
Such alfo is the argument of Shafei for awarding retal^ion upon the 
compelled perfon : and his argument for awarding it upon the com- 
pcllcr is, that from him proceeded the moving caufe of the murder, 
as the compulfion was the caufe of it ; and the moving caufe in murder 
flands (according to him) fubje£t to the lame rule with the aftual 
perpetration ; — as in the cafe of witnefles whofe evidence induces re- 
taliation; in other wopds, if two witnefles give evidence of a wilful 
murder, and in conformity with their tellimony retaliation be exe- 
cuted upon the accufed, and the perfon to whofe murder they had 
borne teftimony afterwards prove to be ftill living, thofe witnefles 
are then put to death in retaliation. The argument of Aboo Toofafh 
that concerning the propriety of awarding retaliation upon the com- 
pAled perfon there is a doubt ; and, in the fame manner, there is alfo 
a doubt concerning the propriety of awarding it upon the compelltr ; 
for in one way the view is to, fix the murder upon the compelledy be- 
caufe of his being an offender, and it is alfo fixed upon the compeller, 
becaufc of his being the mover : — thus a doubt oppofes itfelf with re- 
fpcfl to each ; and hence neither of th^m is liable to retaliation. The 
argument of IJaneefa and Mohammed is that the compelled perfon is, 
in this inftance, forced to the commiffitui of the murder by a natural 
inffinfl, which leads a man to prefer bis own life 4o that of anothect 
and hq.tPi 9 ,ft therefore, as far as is poflible, be regarded as tbe inftru* > 
ment of the compeller. He is accordiagly confideredas his uvflruinent 
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in the commiffion of the murder, in the manner of a weapon. He 
cannot, however, be his inftrument with regard to the criuiinallty of 
the murder, in fuch a way as that no part of the criminality would 
attach to himfelf, but the whole be imputable to the compeller; and 
hence the murder, with regard to its criminality, is reftrifted to the 
perlbn compelled. — This is therefore in fome meafure analogous to a 
cafe of compulfive manumiffion,— or of a perfon compelling a Magian 
to Daughter* a goat; that is to fay, if one perfon compel another to 
emancipate his flave, and he emancipate him accordingly, in this cafe 
the emancipation is referred and imputed to the compeller, whence he 
is anfwerable for the value of the flave, — but the emancipation is im- 
puted to the compelled with regard to the execution of it, for if it were 
in this refpe£t alfo imputed to the compeller, the flave would not be- 
come free; — and, in the fame manner, if a perlbn compel ^ Magian, 
or other idolater, to Daughter the goat of another, his aft is referred 
and imputed to the compeller, with regard to the deftruftion of the 
property, but not with regard to a lawful Zabbah, whence the goat 
is prohibited and carrion ; — and fo likewile, in the cafe in queftion, 
the aft of the compelled perfon is imputed to the compeller with re- 
fpeft to the deJiruSiion, not with regar4 to the criminality. 

If one perfon compel another to divorce his wife, or to emancipate 
his flave, and this perfon accordingly divorce his wife or emancipate 
his flave, fuch divorce or emancipation takes effeft, according to our 
doftors : in oppofition to the opinion of Shafe'i, as has been already 
Dated under the head of Divorce. — In the cafe of compulfive manu- 
miffion, the perlbn compelled is entitled to take the value of the flave 
from the compeller, becaufe as in this cafe the compelled admits of 
being confidcred as the inDrument of the compeller with regard to the 
deftruftion of property, to him: fuch deftruftion is accordingly referred 
and imputed. Hente he is at liberty to feek a corapenfation from the 

• Arab. Zabbdb, (It is fully explained undw its proper head. ) 
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compeller, whether rich or poor; and the flave is not liable to eman- 
cipatory labour, as that could only be due from him either with a 
view to his emancipation, or on account of the right of fome other 
perfon being involved in him, neither of which motives exift in the 
prefent inftance. — It is alfo to be obferved that the compeller, in this 
cafe, is not entitled to take from the (lave his value as paid to his pro- 
prietor ; becaufe as he [the compeller] is fucd on the fcore of a de- 
flruElton of the Have, it may therefore be faid that he has (as it were) 
murdered or made away with the flave; and he [the flave] confe- 
quently cannot be refponfible. — In the cale of compelled divorce, alfb, 
the perfon compelled is entitled to take from the compeller half the 
dower, provided the divorce be before confummation ; — or, if no 
dower was mentioned in the marriage contraft, he may take from him 
that for which he is himlelf in fuch cafe refponfible, namely a Matdt^ 
or prefent, aj that is what he incurs by the divorce*. — It is otherwifc 
where the compelled divorce is pronounced after confummation ; for 
in that cafe the dower has been already made due by the confumma- 
tion, and is not made fo by the divorce. 
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If a perfon, upon compulfion, create another his agent for divorce 
or emancipation, and the agent divorce the wife, or emancipate the 
flave, of the perfon thus compelled to authorize him, fuch divorce or 
manumiflion is valid, on a favourable conflrueflion; bccaufe z compelled 
contraft or commiflion, provided it be fuch as is rendered invalid by 
involving an invalid coiidition, is invalidated by the compulfion ; but a 
commiflion of agency is not rendered invalid by involving an invalid 
condition. — In the cafe of divorce, the compelled conftituent is en- 
titled to take half the dower from the compeller, — and, in the cafe of 
manumiflion, to take from the compeller the value of the flave ; be- 
caufe in both cafes the end and defign of the compeller was to deftroy 
the conftituent’s right of property, in performing the aft for which he 
appointed him agent. — It is to be obferved, as a rule, that in all deeds 
or cont rafts which, after engagement, do not admit of reverfal or dif- 


♦ See Vol. I. p. 125. 
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Iblution, compulilon has ijo efFe<5t whatever, but they arc equally ob- 
ligatory and valid under compulilon as otherwil'e. Hence compuliion 
has no operation upon a vow, lince this (unlcls it be of a fHfpemh-J 
nature) is incapable of diflblution ; and accordingly, the pcrlba com- 
pelled into luch a vow is not entitled to take any thing whatever from 
the compeller in confideration of the lofs he incurs by fuch vow. — In 
the fame manner, alio, compulilon is attended with no efFe£t in oaths, 
or in Zihdr, as thofe do not admit of rctradion; and rcverlal of divorce 
and Ai!a are allb fubjedl to the fame rule, as well as a recantation of 
an Aila oath at the time of making the afleveration. — In Khoola, allb, 
as being a fufpenfion of divorce on the part of the hufband, (for he 
fufpends it on the payment of the confideration,) compuliion is at- 
tended with no efFe£l:, fince it is incapable of reverfal or diflblution ; 
and accordingly, if the hufband be compelled into it, not the wife, fhe 
is anfwerable for the confideration, fince fhc aflents to it, as having 
undertaken for it without compuliion. * 

If a perfon, upon compulfion, commit whoredom, he is liable to 
punifhment, according to Haneefa, — except where the compeller is a 
Sultan. — The two difciples, on the contrary, maintain that he is not 
liable to punifhment in either cafe. 

If a perfon, upon compulfion, become an apoftate by pronouncing 
a renunciation of the faith, yet his wife is not feparated from him ; 
becaufe apoftacy has a connexion with belief, whence if his mental 
faith continue firm, he does nOt become an infidel by the mere verbal 
renunciation. — In the cafe in queftion, moreover, his infidelity is du- 
bious, and confequently his wife is not feparated from him, becaufe of 
the doubt. — If, therefore, the hulband and wife differ, lire infilling that 
fhc has been feparated, and he that his renunciation was only pro- 
nounced outwardly, but that his faith ftill remains firm, his declara- 
tion mufl: be credited ; becaufe a declaration of apoflacy is never ufed 
with a view to effed a matrimonial feparation, but merely fignifies a 
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change of belief ; and the compulfion, on the other hand, affords an 
argument that the belief has not been altered: — confequcntly his de- 
claration miifl be credited. — It is otherwife with refpeft to a man 
turning Muffuhnem upon compulfion; as a man who embraces the 
faith upon compulfion is neverthelefs admitted to be z Mujj'uhnan, be- 
caufe of the pofiibility that his faith accords with his '^ords. — In fhort, 
in both cafes (namely; compulfion to apoftacy, and compulfion to 
Jjldvi) a preference is given to IJldtn^ as it is the fuperior, and cannot 
be overcome. — What is here advanced relates merely to the award of 
the Kd’:,ee * ; for with Goo, if the perfon do Hot believe in his heart, 
he is not a Mujfuhnan. 

If a perfon become a Mujfuhnan upon compulfion, fo as to be de- 
creed z Mujfuhnan, and afterwards apoftatize, 'ftill he is not worthy of 
death, fince his IJkhn is doubtful, and doubt prevents the execution of 
death upon him. 

If a perfon, after having made, upon compulfion, a declaration of 
infidelity, fliould fay to his wife, who claims a feparation, “ I faid a 
“ thing in which I was not ferious,” (in other words, “ I fpokc 
“ falfely,”) in this cafe his wife is feparated from him in the concep- 
tion of the Kd%ee\, and he \JhcKdzec'\ muft illue a decree accordingly, 
although there be no feparation. before God. — The reafon of this is, 
that from his acknowledgment it is eftablilhed that he was not com- 
pelled into his declaration, but made it without compulfion, as the 
compeller ufed compulfion towards him not with a view to extort the 
declaration from him, but with a view to make him change his faith ; 
and as he, of his own choice, made the declaration of infidelity, and 
his wife claims a feparation, his allegation that “ he intended nothing” 
cannot be credited with the Kd%ee, who muft therefore iffue a decree 
of feparation, although there be no feparation ih the fight of GO0. — 

• That is, “ relates to the mere point of law,” t That is, " In the eje f the ijcvi ” 
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If, on the other hand, he allege that “ he intended merely to fulfil 
“ the defign of the compeller, namely, to make a declarutum of 'mfi^ 
“ delity, at the lame time that he Ipoke under a mental rckrvatu.u,” 
in this cafe his wife is I'cparated from him both with the Kivztw and 
alfo in the fight of Goo; becaufe in this cafe lie appears to have made 
a fertous declaratmi of mjidelity, notw ithilanding lie may have Icreened 
himfelf under the mental refervation. — In the lame manner, if' a per- 
fon compel another to worlhip a crofs, or to Vcvile the holy pcrl'on of 
the prophet, and he do fo accordingly, and afterwards plead that “ his 
“ defign in vvorlhipping was the worfliipof God,” — or “ hy Mohammed 
“ he meant fomc other than the prophet,” his wife, claiming iepara- 
tion, is feparated from him with ihc Kdzee, but not in the of 

God; — whereas if he were thus to worlhip a crofs, or to revile the 
prophet, under a mere mental refervation, his wife would be Icparatcd 
from him both with the Kazee, and alfo in the light of God, for the 
rcalbns above flatcd. 
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OtHIJHR, ot INHIBITION. 


Definition of 
the term. 


ZJIJHRy in its primitive ieafe, means interdidion or prevention. 

In the language of the law it fignifies an interdidion of adion, 
with refped to a particular perfon, who is either an infant, an ideot, 
or a (lave, — the caufes of inhibition being three, — infancy, infaaity, 
and fervitiide. 


Chap. 1. Introdudory. 

Chap. II. Of Inhibition from Weaknefs of Mind. 
Chap. 111. Of Inhibition on account of Debt. 
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CHAP. I. 


1 H E a£ls * of an infant are not lawful unlefs authorized by his 
guardian, nor the aft of a flave unlefs authorized by his mafter; — and 
the afts of a lunatic, who has no lucid intervals, are not at all lawful. 
The afts of an infant are unlawful, becaufe of the defeft in his under- 
Handing ; but the licenfe or authority of his guardian is a mark of his 
capacity ; whence it is that in virtue thereof an infant is accounted the 
fame as an adult. The illegality of the afts of a female or male flave 
is founded on a regard to the right of the owner; — for if their afts 
(fuch as purchale and fale) were valid and efficient, they would be 
liable to debt, and their creditors might appropriate their acquifitions, 
or even fell their perfons for the difeharge of their demands, whence 
the mafter’s advantage would be defeated. If, however, the mafter 
flgnify his aflent to their afts, he thereby agrees to the deftruftion of 
his right. With refpeft to the afts of a lunatic^ they are not lawful 
under any circumftance, as he is utterly incompetent to aft at all, 
although his guardian Ihould agree to his fo doing. It is otherwife 
with refpeft to a flave or tin infant; for a flave is poflefled of perfonal 
competency, and there is hope of an iit^t in due time attaining that 
competency, — whence there is an evident difference between thofe 
and lunatics. 

If a flave, an infant, or a lunatic, fhould fell or purchafe any ar- 
ticle, knowing at the time the nature of purchafe and fale, and in- 
tending one or other of thofe, the guardian, or other immediate fu- 
perior, has it at bis option either to give his aflent if he fee it advife- 
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♦ Arab, uferrif, meaning iraa/aHim of any kind, fuch as purchafe, fide, or fo forth. 

6 able. 



I N H I B I T I O N, 


470 


BooK.XXX\r, 


able, or to annul the bargain ; becaufc, as the controul and fufpenfioa 
with regard to the a£l:s of a flave are on account of the right of his 
mafter, it follows that he has an option with refpeO: to them; and as 
the fame controiil and fufpenfion as to the a£l:s of an infant or a lunatic 
arc \vith a view^ to the fecurity of their intereft, their guardians are 
therefore to examine and attend to what may be good for them in their 
avTcs. It is rcquifite, moreover, that the perfons here deferibed know 
the nature of lale, in order that the pillar of the contradl may exift, 
and the falc be concluded lb far as to^ remain fufpended upon the 
guardian’s confent; — and a lunatic ibmetimes knows the nature of 
lale, and defigns it, although he be incapable of diftinguilliing between 
the profit and lofs attending it. — (A lunatic of this delcription is termed 
3. Matooa ; — and his agency is likewifc valid, — as has been already 
mentioned in treating of agency.) 

Objection. — Sufpenfe obtains only in fde; the original rule in 
purchafe being that it takes effeft upon the agent ^ ; but in the prefent 
inftance, purchafe by an infant or a lunatic depends upon the aflent of 
the guardian, in the lame manner as fak by them. 

Reply. — The non-fufpence of purchafe is only where its taking 
cfFedl upon the agent is poflible, as in the cafe of purchafe by a Fa^ 
xoolccj or unauthorized perfon: but in the cafe in queftion it is im- 
poflible that the purchafe Ihould take effeft upon the agent, becaufe 
of his incompetcncy where he is an infant or a lunatic, and becaufe of 
the injury to the mafter where he is a flave . — Purchafe by them, there- 
fore, is alfo fufpendeef. 

butitoper- — It is to be obfcrvcd that the three difqualifications in queftion, 
them ^wkh namely infancy, infanity, and fervitude, occafion inhibition with re- 
rcipc^l to fpc£l to words, but not with rcfpe6t to a^ls'\ ; becaufe acts, upon pro- 


* Arab. MohaJhir\ meaning the a^or or performer of any thing;, whence,. in treating 
of crimes, it is tranflated the perpetrator, (The tranflator thinks it is proper to explain 
this difliinSfion, becaufe of the equivocal nature of the term agent,) 

f Arab. Jfyal,. Meaning overt fuch as a deftrudioa of property, and To forth, 
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cccding from the aftor, arc exifteat and perceptible, wliercas mere '’’DrA only, 
zvords, fuch as piirchafe, falc, and fo forth, arc accounted cxlhcnt 
only where they are of lawful force and authority, which depends 
upon the dr/ign of them, a thing which, in the cale of infants and 
lunatics, is not regarded, becaufc oftheir want of under Aanding; nor 
in the cafe of Haves, becaufc of the injury to their mailer. — In Ihort, 
the difqualifications here conlidercd occafion inhibition with rcipeCl to 
fpt’cc/j, but not W'ith refpeft to anions’, — unlels, however, thole be 
of Inch a nature as to induce an cAcift liable to prevention from the 
cxiftence of a doubt, fuch as punilhment or retaliation, in which cafe 
infancy or lunacy occafion inhibition; whence it is that infants or lu- 
natics are not liable to punifliment or retaliation, fince no regard is 
paid to their delign. 

No contra(fl: entered into, nor acknowledgment made by an infant or All contnas 
lunatic is valid, for the reafons before alligncd ; — and, in the fame Se'aaili'ntTby 
manner, divorce or manumiliion pronounced by them does not take 

1 1 • ' • 1 r It lunatic are 

place, the prophet having laid, “ every divorce takes place except that inv.iliii; and 
“ pronounced by an infant." — It is to be obferved, moreover, that ma- or^ 

numidion is peculiarly prejudicial; — and an infiint does not undcrlland manLimiffion 
the nature of divorce, as not being capable of defirc; and his guardian uy 
cannot poflibly know whether the infant and his wife may not agree 
together after he attains maturity. — Hence the divorce or manumiliion 
pronounced by an infant are not fufpended, in their elfe£l, upon the 
confent of the guardian. If, alfo, the guardian himfelf pronounce a orby tlaii 
divorce upon the infant’s wife, or grant manumiliion to his Have, it ulX k'luU. 
docs not take place : — in oppofition to other adts, fuch as purchaic, 
lale, and fo forth. 

Ip an infant or a lunatic dellroy any thing, they arc liable to make Tiifv arc re- 
a rccompence, in order that the right of the owner may be preferved. ddiiuaion of 
The ground of this is that deftruiAion occafions refponlibility, indc- Property, 
pendant of the intention or defign; — as where, tor indance, a man’s 
7 property 
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property is deftroyed, from being fallen upon by a perfon walking in 
his fleep, or from the falling of an inclined wall, after due warning; 
iti which cafes the deeper or the owner of the wall arc refponfible, al- 
though they did not dejtgn the deftrudlion. 

An acknowledgment made by a flave is efficient with refpeft to the 
flavc himfelf, becaule of his competency; but it is inefficient with 
rcfpedl to his mafter, from tendernefs to his right ; for if he were 
liable to be affefted by it, the debt or obligation contraded by the 
flave’s acknowledgment would attach to his [the flave’s] perfon or to 
his acquilitions, which would be deftru£tiveof his [the mafter’s] pro- 
perty. — If, therefore, a flavc make an acknowledgment concerning 
property, fuch property is obligatory upon him after he fliall become 
free; becaufc a flave is in himfelf competent to make a valid acknow- 
ledgment, the validity of which is however obftrufted by the right of 
his mafter ; but that right is extinguiftied upon his becoming free, and 
confequcntly the obftruilion then ceafes to exift. 

If a flave make an acknowledgment inducing punifliment or reta- 
liation, thofe are executed upon him on the inftant, fince he is ac- 
counted free with refpefl to his ^/ood, whence it is that his mafler’s 
acknowledgment affefting his Uood is not admitted. 

Divorce pronounced by * Have is valid and efficient, becaufe of 
the faying of [the prophet] befort quoted, and alfo becaufe the pro- 
phet has faid, “ a Jlave and a MokAtib are not majlers of any thing 
“ except divorce.” — Befides, as a flave knows what is advifeable for 
him with regard to divorcing his wife, he is therefore competent to 
that a£l:. His mafter’s right of property in him, moreover, or the 
advantage he derives from his fervices, are not liable to be thereby loft 
or defeated.— Divorce by a flave is therefore lawful and effedhial. 
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CHAP. II. 

Of Inhibition from Weakncfs of Mind 


H ANEF.i' A has declared it as his opinion that there is no inhibition 
upon a freeman who is lane and adult, notwifhftanding he be a pro- 
digal f; and alfo, that the afts of fuch a peifon, with regard to his 
property, are valid, although he be one of an extravagant and cnrclcfs 
difpofition, who throws away his property on objeds in which neither 
his intereH: nor his inclination arc concerned. A prodigal 
fignifies one who in confequence of a levity of underftanding afts 
merely from the impulfe of the moment, in oppofition to the dieT:ates 
of the LAW and of common fenfe. — Al>oo Toofaf^ Mohammed, and 
Shafei, maintain that a prodigal is under inhibition, and is interdifted 
from ading with his own property, as he expends his fublfance idly, 
and in a manner repugnant to the dictates of reafon. Hence he is 
placed under inhibition, for his own advantage, becaufe of the ana- 
logy between him and an infant ;i-^hay, he is to be inhibited rather 
than an infant, fmee in an infant careleflhefs and extravagance arc 
only to be apprehended, whereas in t)$na tb^y are whence it is 

♦ Arab. FijM\ meaning (in this place) any fpecics of mental depravity, (notoccafioned 
by a defe<5l of underftanding,) or the pradlice of any folly, fuch as extravagance^ or fo forth. 

f Arab. Safeeya. According to the lexicons it fignifies light-minded. Prodigal may 
appear, in many places, to be rather too harjh a term. The word might more literally be 
rendered indijereety it being frequently oppofed, in the fequel, to Rajheedy a difereet perfon. 
As, however, the tranflator does not recollccft anyfubftantive in our language perfe6lly cor- 
refpondent wi<li this idea, he has thought it advifeable to adopt that term which moft nearly 
anftvcrs to the definition of the Mvffulttm dodlors, although it be not precifcly what he 
could wifli* 
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that he is not entruftcd with the care of his own property. Befides, 
if he were not under Inhibition, there would be no advantage in with- 
holding his property, fiiicc in fuch cafe he nnlght flill deftroy what is 
kept from him, by his words or dccLu'ations. The argument of Ha- 
neefa is that as a prodigal is ftill fiippofed to be a perfon riatiirally en- 
dowed with fenfe and uaderftanding^ as much as one who a£ls dif- 
creetly, he therefore is not fubjedl to inhibition any more than a pru- 
dent perfon. The ground of this is, that if the prodigal were fubjecl 
to inhibition, > (that is, if his power of acting were doubted,) he would 
be excluded from humanity, and conne£led with brutes, an exclufioii 
flill more injurious to him than any extravagance of which he could 
be guilty; and to remedy the fmaller evil by the greater would be 
abfurd. If, however, in laying an inhibition upon a freeman who is 
fane and adult zny general evil be remedied, (fuch as in difqualifying 
an unfkilful phyfician, or a profligate magiftrate, or a mendicant imr 
poftor,) the inhibition is lawful, (according to what is reported from 
HaneeJ'a^^ fince in this inflance the fmaller evil is ufed to remedy the 
greater, which is Juft and reafonable. With refpedt to the argument 
for inhibition upon a prodigal, from the circumftance of his not being 
entrufted with his own property, it is not admitted, fince inhibition 
is a ftill greater hardfliip upon him than withholding his property; for 
the legality of the fmaller hardfhip does not prove xho, greater hardfhip 
to be legal. In the fime manner, alfo, the analogy adduced between 
a prodigal and an infa7it is not admitted,, fince an infant, is incapable of 
purfuing his own advantage, whereas a prodigal is capable of fo doing. 
Bcfides, although in fubjcdling the prodigal to inhibition his intereft 
and advantage be coafulted, ftill, however, the law exhibits in onc: 
particular a tendernefs towards him, by enabling him to purfue his 
own advantage, which be a£l:s contrary to only from the vice or folly 
of his difpofition. In withholding his property from him, moreover, 
there is one particular advantage ; for the dillipation of property by 
extravagance chiefly confifts in making idle and unneceflary donations;, 
and as his making thefc muft depend upon the property being in htS' 

hands. 
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hands, there is therefore an evident advantage in detaining it from 
him. 


' be im- 


If a magirtrate lay an inhibition upon a prodigal, and the matter 
be referred to another magiftratc, and he annul the inhibition, and 
leave the prodigal at full liberty, it is lawful ; for the inhibition im- by'^aj^oi'hcr!'* 
pofed by the former magirtrate is merely an opinion, \Fit'wa,'\ not a 
decree, lince to a judicial decree a plaintilT and a defendant are requifite, 
and thofe do not exift In the prefent inrtance. Bcfidcs, if the aft of 
the magirtrate, in thus impofing an inhibition, be confidered as a de- 
cree, there is a diftercnce concerning its being aftually fuch, as Ha- 
neefa is not of this opinion. It is, however, incumbent upon tlic 
fecond magirtrate, in this inrtance, to maintain the virtue of the 
fcntence [of inhibition,] in order that it may continue in force; — and 
accordingly, if the prodigal perform any aft after inhibition, and the 
aft in queftion be referred to the magirtrate who impofed the inhibi- 
tion, (or to any other,) and this magirtrate iflue a decree annulling 
fuch aft, and again the matter be referred to another magirtrate, he is 
bound to uphold and adhere to the fcntence of the firrt: magirtrate, 
and not to annul it; for as the firft: or other magirtrate, upon the mat- 
ter being referred to them, had confirmed and fubferibed to the fen- 
tcnce of inhibition, it cannot afterwards be reverfed. 


Hankefa has delivered it as his opinion, that if an infant be a 
prodigal at the time of his attaining maturity, his property muft not 
be delivered to him until he be twenty-five years of age : — (ftlll, how- 
ever, if he fliould perform any aft with refpeft to his property prior 
to that period, it takes erteft, fince, according to Haneefa, prodigals 
are not liable to inhibition:) — but upon compleating his twenty^-fifth 
year, his property muft be delivered to him, although his diferetion 
ftiould not be afeertained. The two difciples maintain that his pro- 
perty muft not be delivered to him until fuch time as his diferetion be 
fully known ; and that in the interim all afts performed by him are 

P p p 2 invalid; 
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Invalid; for as mental imbecility is the occalion of the obftacle to his 
power of adllon, it follows that the obftacle continues as long as the 
occafion of it remains; — as in the cafe of an infant, who remains 
fubje£f to inhibition during the continuance of his infancy. The ar- 
gument of Htmeefa is that withholding the property from the perfon 
in quertion is intended to operate merely as infl:ru£lion or as a fpecies 
of difeipline; and it is mod probable that a perfon, after attaining the 
age mentioned, will not be difpofed to receive inftrudbioit, fince it 
frequently happens that a man arrived at thofe years is a grandfather, 
his fon having a fon born to him: hence in withholding his property 
there is no advantage whatever, fincc the view in withholding it is to 
make him fubmit to inftrudion, which upon his attaining the age 
ihentioncd can no longer be anfwered ; — and it is therefore indif- 
pcnfible that his property be delivered to him. Befides, the reafon 
for withholding his property from the perfon in queftion a.ter he has 
attained naaturity, is in confideration of the veftiges or remaining im- 
prefTions of infancy; — and as thefe continue only in the beginning of ' 
maturity, and are terminated by time, it follows that upon a time 
pairing fufficient for this purpofe, his property muffc be delivered to 
him; — whence maintains that if an infant be difereet at the 

time of his majority, and afterwards become prodigal, dill his pro- 
perty mud be delivered to him, dnee the prodigality, in this indance, 
cannot be regarded as a vedige of infancy.- It is to be obferved that as, 
according to the tenets of the two clifciples, an inhibition upon the 
prodigal in quedion is valid, it follows that a fale concluded by him is 
of no effedl, in order that the advantage propofed in the inhibition 
may be obtained. If, however, the fale be deemed advifeable, the 
magidrate mud give his afient to it becaufe here the file poffefles 
all the eflcntials of fale, being fufpended in its elFed: merely for the . 
advantage of the prpdigal, and from a regard to his intered ; and as 
the magidrate is appointed to his office for the purpofe of watching 
over and conlulting the intered of the individual, it is therefore re- 
quifite that he e.xamine whether the fale be advifeable, in the fame 
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manner as .it is his duty to invdligate into a fale made by an infant 
who intends and is acquainted with the nature of fale. 

If the prodigal, confidered in the preceding example, conclude a 
fale before any inhibition has been laid upon him by the magiftrate, 
fuch fale is valid, according to j^boo Toofaf., fince (agreeably to his 
tenets) to render the ails of the prodigal invalid, it is requifite that 
the magiftrate lay an inhibition upon him, in order that inhibition 
may be fully eftabliftied. According to Mohanitnedy on the contrary, 
the fale in queftion is unlawful, fmcc (agreeably to his tenets) the 
prodigal is in fait under inhibition after majority, as the caufe of in- 
hibition, namely prodigality, ftands in the place of infancy. The 
lame difference of opinion obtains concerning an infant who is dil- 
creet at the- time of attaining majority, and afterwards becomes 
prodigal. 

If the prodigal in queftion emancipate his Have, it is valid and 
effectual, and the Have becomes free, according to the two difciples ; 
whereas according to Shekel it is not effetftual. In fhort, it is a rule 
with the two difciples that every a£l liable to be affeiflcd by jelling is 
alfo’ liable to be afteilcd by inhibition, as (on the contrary) any aft not 
affefted by jefting is not aftefted by inhibition ; for a prodigal is, in 
effeft, a jefter, inafmuch as the words of a jefter, fpoken to an unwife 
or abfurd effeft, proceed from mere pallion or way wardnefs, notfiom 
a want of underftanding, and the lame alfo of a prodigal ; and as ma- 
numiffion is one of thofe things not affefted by jefting, but valid even 
when fpoken in jeft, fo in the fame manner manumifliou pronounced 
by ^ prodigal \% valid. With Shafei, on the contrary, it is a rule that 
inhibitioA in conlequence of prodigality is in effeft the fame as inhibi- 
tion in confequence of fervitude’, (whence it is that after inhibition 
in confequence of prodigality no aft whatever of the prodigal is valid 
except divorce, which is cffeftual in the lame manner as divorce pro- 
nounced by a Have;) and as manumilfion by a Jlave is invalid, fo in 
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the fame manner is manumiffion by a prodigal. It is to be obferved 
that as, according to the two difciplcs, a manumiflion pronounced by 
the prodigal is valid, the (lave therefore owes to his mafter (the pro- 
digal) emancipatory labour to the amount of his whole value; becaufe 
inhibition is laid upon the mailer with a view to his intereft and ad- 
vantage ; and as the prefervation of his intcreft by a rejedion of the 
manumiflion itfelf is impoffible, it muft therefore be reje£ted fo far as 
to fubjefl; the Have to emancipatory labour for his full value ; in the 
fame mariner as holds in the cafe of inhibition with refpefl to a dying 
pcrfon ; for if a dying perfon emancipate his flave, he [the Have] 
mull perform emancipatory labour on behalf of the creditors, where 
the perfon was involved in debt, or on behalf of the heirs, for two 
thirds of his value, where he died free from debt. It is elfewhcre 
recorded, from Moharntned, that emancipatory labour is not incumbent 
upon the flave thus emancipated by his mailer, being a prodigal ; for, if 
it were due from him, it could only be fo on behalf of the emancipator; 
and the law does not authorize the obligation of emancipatory labour 
on behalf of the emancipatory but of others. 

If the prodigal in queftion conllitute his flave a Modabbir, it is law- 
ful ; becaufe 'fadbeer gives a title to manumiflion ; and as aflual ma- 
numiflion, proceeding from a prodigal, is valid, that which merely 
entitles to it is certainly valid. — Emancipatory labour, however, is not 
incumbent upon the Modabbir during the prodigal’s life, fince he flill 
continues his property. But if the prodigal die, without diferetion 
having been afeertained in him, the Modabbir is in that cafe to per- 
form emancipatory labour [to the prodigal’s heirs or creditors, as the 
cafe may be,] for the value he bore as •a. Modabbir % becaufe he be- 
comes free upon his mailer’s deceafe, at which time he is a Modabbiry 
and the cafe is therefore the fame as if the mailer had firll conllituted 
him a Modabbiry and then emancipated him. 


Ilf 
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If the prodigal’s female (lave bring forth a child, and he claim it, 
the parentage is eftablifhed in him, and the child is free, and the 
mother becomes his Am-Wahd ; for as the prodigal has occafion to 
make the claim in queftion, with a view to pofterity, he is therefore 
accounted a difereet perfon with relpciSl: to the claim of offspring ad- 
vanced by him. 

If the prodigal’s female (lave be not in pofleffion of any child, 
and the prodigal avow her to be his Ani-Wahdy (he accordingly be- 
comes his Am-Walld, to this efFeft, that he has it not in his power to 
fell her. If, however, the prodigal die,, fhe mull perform emanci- 
patory labour [to his heirs or creditors] for her whole value; becaufc 
his avowal of her being Arn-lValid is the fame as his acknowledgment 
of her being free, lince the child, which would be an evidence of her 
freedom, docs not exifl in this cafe ; and as, if he had dcclarcd her to 
be free, Ihc would owe emancipatory labour, fo likewife in the pre- 
fent inflance. It is otherwife, in the example before Hated, (where 
the child is fuppofed to be exilling,) lince in that cafe an evidence 
exills of the flavc being free. Analogous to this example is the in- 
flance of a dying perfon laying claim to a child born of his female Have; 
for in that cafe alio the fame rules prevail. 

If the prodigal here treated of marry any woman, fuch marriage 
is legal and valid ; becaufe jefling has no elfe£l in matrimony ; and 
alfo, becaufe marriage is one of his original indifpenfable wants. If, 
alfoy he fpecify any dower, it is valid to the amount of the woman’s 
proper dower, as that is one of the pertinents of marriage ; but any 
thing beyond the proper dower is null, lince for that there is no occa- 
fion,. it being, binding only in confequence of fpecification, which in 
this inflance is no way advantageous to the prodigal: — the excefs 
therefore is invalid, in the fame manner as where a perfon alFeflcd 
witl\ a mortal difeafe marries, and fpecifies a dower greater than the 
proper dower. If, alfo, he divorce his wife before confuramation, an 
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Iialf dower Is due to the woman from his property, as his fpccification 
of a dower is valid to the amount of the proper dower. In the fame 
manner alfo, if he marry four wives, or a new wife every day, it is 
valid, for the reafons above fpecifled. 

Zakat is levied upon tlie property of the prodigal in queftion, as 
Zakat is incumbent upon him. In the fame manner alfo, fubfiftence 
is provided to Ihs parents and children, his wife or wives, and all re- 
lations who have a claim upon him for maintenance; becaufe the pre- 
fervation of his wife and cliildren is among his eflential wants, and 
maintenance is due to his relations by right of affinity ; and no perfbn’s 
right is annulled by his prodigality. It is to be obferved that it is the 
Kiizee's duty to give the amount or proportion of Zakdt into the pro- 
digal’s hands, in order to his expending it upon the proper ohje(£bs of 
Zakdt ; for as Zakdt is a matter of piety, intention is therefore requi- 
fite in the payment of it. The Kdzee muft, however, depute one of 
his Ameens to fee that the Zakdt be applied to its proper objefts ; — and 
in the cafe of maintenance to relations, he muft pay the neceflary fum 
into the Ameetts hands, that he may diftribute the fame among thofe 
entitled to maintenance ; for as this duty is not a matter of piety, the 
intention of the donor is not requifite in the fulfilment of it. It is 
otherwife where the prodigal fwears, or makes a votive engagement, 
or pronounces a Zihdr upon his wife ; for in thefe cafes he does not 
forfeit any property, but has only to perform an expiation for his oath, 
vow, or ZAhdr, by fafting, this expiation being incurred by his own 
a(ft ; and therefore if his performance of expiation by a payment of 
property were required, he would be allowed himfclf to expend his 
property to the degree neceflary but it is not Ib where any thing is 
due from him not incurred by his own a<3:, fuch as Zakdt, and fo 
forth. 

! 

If the prodigal be defirous of performing the ordained pilgrimage, 
he muft not be prevented, fince this is a matter rendered incumbent 

upon 
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upon him by a commandment of Gon, independajit of any afl on his 
part. The Kdzee muft not, however, entrull to him the fiim rc- 
quifite for his travelling expences, but muft lodge it in the hands of 
fame trufly perfon among the pilgrims, to provide him a maintenance 
out of it upon the journey ; for otherwile he would throw it away, 
or expend it on fomething not relating to pilgrimage. — In the fame 
manner alfo, if the prodigal be defirous of performing the Amrit *, he 
muft not be prevented; for as concerning the obligation of that there 
is a difference of opinion, caution diiftates that no obftrudion be of- 
fered to the obfervance of it. — In the fame manner alfo, if he be de- 
firous of performing a Kirdn he muft not be prevented, fince by 
Kirdn is underftobd the performance of Amrit and pilgrimage in one 
journey ; and as he is not prevented from performing thole feparately, 
it follows that he is not to be prevented from performing the whole in 
one journey. ^ 

If the prodigal fall fick, and make a variety of bequefts to pious 
and charitable purpofes, they hold good to the amount of a third of his 
whole property ; for rendering them valid is advantageous to him, 
fince when the bequefts take effe£l he has no longer any occafion 
for the property ; and thofe bequefts are ufed as a mean either of 
manifefting the teftator’s gratitude to God, or of acquiring merit in 
his fight.' 

Our doctors are of opinion that no inhibition is to be impofed on a 
reprobate with relpe£t to his property, provided he be en- 


• This is alfo pronounced Omarti. It applies to certain ceremonies ufed by the pilgrims 
at Mccca^ namely, compafllng the Kaba^^ or temple, feven times, and running between Siffa 
JbBrixfbf which muft be performed before the vifitation to the temple : but concerning the 
necejity of thofe obfervances there is a difference of opinion among the Muffulman dodtors. 

f Kiran fignifies performing the ceremonies of pilgrimage in company with others. 

% As the jfmrtt is not regarded as an ijjintial part of pilgrimage, that and the vifitation 
to the temple (properly termed the arecon/idcred under different heads, 
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dow'ccl with difcretioii; — and original or fuperventent depravity of 
manners are alike as far as regards this rule. Shafei maintains that 
inhibition is to be impofed upon a perlbn of this defcription as a puniih- 
ment, in the fame manner as on a prodigal; whence it is that (ac- 
cording to him) an unjuft perfon is incapable of exercifing jurifdidion 
or bearing evidence. — The arguments of our doflors upon this point 
arc twofold. First, the word of God, in the Koran, fays 
“ Whenever ye perceive them to be discreet, deliver to 
“ THEM THE'iR PROPERTY;” — and the reprobate, in the cafe in 
queftion, is fuppofed to be difereet with regard to the expenditure of 
his property. Secondly, a reprobate (according* to our doflors) is 
competent to exercife authority, as being a Mujfuhhan, and is confe- 
qucntly empowered to aft with regard to his own property. 

T HE two dilqiples allege that the Kdzee is at liberty to lay an in- 
hibition upon perfons on account of carelcflhcfs or negleft in their con- 
cerns, although they be not prodigal. Their argument is that an in- 
hibition impofed, upon a perfon of this defcription is advantageous to 
him. Shafei concurs with the two difciples in this opinion. 


SECTION. 

Of the Time f attaining Puberty*. 

The puberty THE'pubcrty of a boy is eftablifhed by his becoming fubjeft to 
tLbiiftedby nofturnal emiffion, his impregnating a woman, or emitting in the aft- 
circum- of coition ; and if none of thefe be known to cxift, his puberty is not 

ftances, or 

* Puhfrt) and majority ait} in the Mvffuimin )zwy one and the feme* 
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eftablilhed, until he have compleatcd his eighteenth year. — The pu- 
berty of a girl is eftablidied by menftruatioii, nodbiiriial eniiiiuMi, or 
pregnancy; and if none of thefe have faken place, her puberty is 
eftablilhed on the completion of her feventcciith year. What is here 
advanced is according to Haneeja. The two difeiplcs maintain that 
upon either a boy or girl compleating the fifteenth year they are to be 
declared adult ( there is alfo one report of Haneefa to the fame cfFcift ; 
and Shafei concurs in this opinion. — It is alfo reported, from Haneefay 
that to eftablilh the puberty of a boy nineteen y.Gzrs arc required. — 
Some, however, -obferve that by this is to be underftood merely the 
completion of eighteen years and the, commencement of the nine- 
teenth; and conlequently, that this report pej^fqdtly accord? with the 
other. Some, again, affirm that this is not. the fenfe ip which the 
laft report is to be received ; for there have been other opinions re- 
ported from Haneefa on this point, different from that firft recited as 
above ; becaufe fome authorities axprefsly fay that (according to him) 
the puberty of a boy is not Counted by years until he lhall have com- 
pleated his nineteenth year. It is to be obferVid that the earlieft period 
of puberty, with refpeift to a boy, is ' fwelve years, and with refpeift 
to a girl, nine years. 

When a boy or girl approaches the age of puberty, and they de- 
clare themfelves adult, their declaration muft be credited, and they 
become fubjedl to all the rules afFeding adqlts ; becaufe the attain- 
ment of pubefty is a matter which can only be afeertamed by their 
teftimony ; and confequently, when they notify it, their notification 
muft be credited, in the fame manner as the declaration of a woman 
with rel^efl: to her courfes. 

1,1 i.iii I iiiiiiiiriiaii I I I 1 1 
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CHAP. HI. 

Of Inhibition on account of Debt. 

nof imbie to HANfiEFA is of opinioii that n6 perfoii can be laid under inhibition 
inhibition; OH account of d^bt. If, therefore, a debt be proved againfl any per- 
fon, and the creditors require the Kdzee to imprifon him and lay him 
under inhibition, ftill t\iQ Kdzee muft not do the latter; becaufe as 
laying him under inhibition i$ a deftruftion or fufpenfion of his com- 
petency, it is not therefore allowable for the remedy or removal of a 
nor can his particular injury. If, alfo, the debtor be polfefled of property, ftill 
madcthcfub-- ^hc Kdzee is not at liberty to perform any a<S with it^, as this would 
trfnfaaton- ^ fpecies of inhibition, and his thus afting with the property would, 
moreover, be an a<ft of converfion without the aflent of the proprietor-, 
and confequently null, according both to the Koran and the Sonna. 
but he may be It is, howevcr, rcquifitc that the magiftmtc imprifoii the debtor, and 
jmpniontd. durancc, until fuch time as he fell his property for the 

difchargc of his debts, and the rendering of juftice. The two dif-* 
ciples fay, that if the creditors require the Kdzee to impofe an inhibi- 
tion upon their infolvent debtor, it is requifite that he impofe an in- 
hibition upon him accordingly, and prevent him from felling, or 
traiifafting, or making acknowledgnncnts, in order that his creditors 
may not fuftain an injury ; becaufc reftri^lion is impofed upon a pro^ 
digal only out of a regard for his intereft; and in impofing the fame 
upon a debtor a regard is manifefted to the intereft of his creditors ; for 
if an inhibition upon him were not authorized, it is not improbable 


That is, to purchafe^ or fell with it, &c. 
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that he might aft collufively, or, in other words, might declare that 
“ the property ia his pofleffion belong to a particular perfon,” not- 
withftanding it aftually belongs to himfelf and not to the other, his 
declaration being made merely with a view that the property might 
not go to his creditors,— whence the right of the creditors would be 
defeated.-^(It is to be remarked, that what tire two difciples fay of 
an inhibition being laid upon the debtor with refpeft to fale, applies 
only to the fale of any thing for a price fhort of its real value; as the 
right of the creditors is not injured by his felling an article for an ade- 
quate price. Befidcs, the prohibition of the fale exifts only on ac- 
count of the creditors’ right ; and as their right is not annulled by fuch 
a fale, he need not be prohibited from concluding it.) — It is alfo law- 
ful (according to the two difciples) for the Kdzee to fell the debtor’s 
property, where he himfelf declines to doing, and to divide the price 
of it among the creditors in proportion to their refpeftive claims ; be- 
caufe.it is incumbent upon the debtor to fell his property for the pay- 
ment of his debt ; and confequently, upon his declining fo to do, the 
Kdzee is his fubftitutc for that purpofe, in the fame manner as a Kdzee 
is the fubftitute of the hufband for pronouncing a feparation between 
him and his wife, where he is an eunuch, or impotent. ' The argu- 
ment adduced by our doftors on behalf of Haneefa^ and In reply to the 
two difciples, is that cotlufton is a matter of uncertainty. And with 
refpeft to fale^ it is not to be particularly appointed for the payment of 
debts, fince it is in the debtor’s pbwer to difeharge what he owes by 
various other means, fuch as borrowing or begging ; whence it is not 
lawful for the Kdzee to appoint a fale. It is otherwife in the cafe of a 
hufband who is an eunuch or impotent, as in that inftance feparation 
is the appointed remedy. The debtor, moreover, is not imprilbned 
with a view to fale, (as alleged by the two difciples,) but with a view 
to the payment of his debts, and to conftrain him to adopt fome me- 
thod for the difeharge of them.— Befides, if it were lawful for the 
Kdzee to fet up the debtor’s property to fale, he could not lawfully 
have recourfe to imprifonroent, fiuce that would be injurious both to 
6 the 
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the debtor and the creditors, as being vexatious to the former, and 
creating a delay in the difeharge of the latter’s right, whence the im- 
prifonment would not be finflioaed by the law ; — whereas it is in 
fa£t ftridlylawful. 


If the debts owing by the debtor in queftion confift of dirms, and 
the property poflefled by the debtor alfo confift of ctinnst the Kazee 
may in this cafe difeharge the demands upon him without his confent. 
This is a' point in which all our doctors coincide; for as the creditor is 
here at liberty to take his right without the debtor’s confent, it fol- 
lows that the Kazee is at liberty to aftift him in the recovery of it. If, 
on the contrary, the debt confift of dlrms, and the property in the 
debtor’s hands be deenars, or vice ver/a, the Kazee is in this cafe em- 
powered to fell fuch property for payment of the debt. This is ac^ 
cording to Hofteefa^ and proceeds upon a favourable conftrudion. — 
Analogy would fuggeft that the Kazee is not at liberty to left the pro- 
perty in this inftarice, in the fame iiianner as he is not at liberty to fell 
the debtor’s houfehqld goods, or other effeifts. The reafon, how- 
ever, for a more favx>i,irable conftruiftion of the law, in this parti- 
cular, is that dirm and deenars are both alike with regard to their 
conftituting price and reprefenting property, as, on the other hand, 
they differ from each other with regard to appearance: hence, becaufi; , 
of their fimilarity in the one fbape, the Kazee is empowered to a<3: 
with rcfpeift to them j and becaufe of their <^fimUarity in the other 
lhape, the creditor is not at liberty to take them without the debtor’s 
confent. It is otherwife with refpeft to goods and effeifts, fince 
thofe are objects of defire and ufe, both in appearance and reality, 
whereas dirms and deenars arc merely a means of obtaining fyeb 
objefts. 


In difeharging debts, that part of the debtor’s property which 
8 ■ confifts 
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confifts of money* is fiift dirpofed of, then his cfFc^ls and houfchold <Jel>tor’s pro- 
furniture; and lad of all his houfes and lands; for in this mode of ad- 
judment a regard is paid to tlic eafe and convenience of bpth parties. 

The debtor’s clothes, alfo, mud be fold, excepting only one luit, 
which is fufficieiit to anfwcr necellity. Some, however, lay that /wo 
fuits mud be left with the debtor, one fuit beihg in ufe whild the other 
is walhing. 

If a debtor make an acknowledgment whild under inhibition ■f', 
fuch acknowledgment is not binding upon him until he lhall have fa- 
tisfied his creditors ; for as their right was fird connected with his pro- 
perty, he is therefore not at liberty to annul it by an acknowledgment 
iri behalf of any other perfon. It would be otherwife fuppofing the 
debtor to dejiroy a perfon’s property ; for in that cafe he would be re- 
fponlible, and the owner of the property fo dedroyed would come in 
upon an equal footing w^th the other creditors, as the dedrudion of 
property is a fenfible and perceptible circumdancc, and therefore can- 
not podibly be fet afide. If, alfo, the debtor acquire or obtain pro- 
perty after inhibition, his acknowledgment, as above, takes effeid 
with refpeft to fuch property ; becaufe the right of the former creditors 
is not connedted with this property, it not exiding at the time of in- 
hibition. 

A SUBSISTENCE muft be piaid to the debtor out of his property, ^ 
(provided he be in poverty,) and. alfo to his wives, infant children, 
and uterine kindred; becauft his indifpenfable wants precede the right 
of his creditors ; and alfo becaufe, as the maintenance of his wife, &c. 
is their right, it cannot be annulled by inhibition, whence it is that aifoL wives, 

* Arab. Nakd, which literally lignifies cafi, but In this place comprehends all forts of 
property which come under thp denomination of Mai, as oppofed to Rakht and Matta 
[goods and effeds.] 

t Proceeding on the idea of the two difciples, that “ he may be put under inhibition.” 
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if he were to marry, his wife comes in upon an equal footing with his 
other creditors, to the amount of her proper dower. 

If the debtor be not poflefled of any known property, and the 
creditors require the Kdzee to imprifon him, he at the fame time de- 
claring that “ he has nothing,” the Kdzee muft in this cafe imprilbn 
him on account of fuch debts as he may have incurred by contraHs, 
Inch as a dower ^ or an obligation undertaken by his becoming bail for 
property. — (Thofe cafes have been already difeufiedat large in treating 
of the duties of the Kdzee, and therefore a repetitioti in this place is 
unneceflary.) 

If the debtor who pleads poverty, as above, fall fick in prifon, he 
is neverthelefs continued in durance, provided he have an attendant to 
wait upon him and adminifter medicine to him : — but if he have no 
fuch attendant, he muft in that cafe be libefated from confinement, 
left he perilh. If he be an artizan, he muft be prevented from fol- 
lowing his trade, and muft not be fuffered to do any work, in order 
that, from diftrefs, he may be compelled to pay his debts *. — This is 
approved. If he be poflefled of a female flave, under fuch circum- 
ftances as that he may cohabit with her f , he muft not be prevented 
from fo doing ; fince carnal connexion is required to fatisfy a man’s ap- 
petite in the fame manner as eating or drinking; and he therefore muft 
not be prevented from indulging himfclf in this, any more than from 
eating or drinking. Upon his being liberated from prifon |, the cre- 
ditors muft not be obftruded in enforcing their claims againft him, 


• This, at firft fight, does not appear confiftent with the tendernefs exhibited towards 
a debtor in other inftanccs. It is to be recollcdled, however, that the debtor in queftion 
is imprifoned on fufpicion of his being poflefled of property, which he denies. 

f That is, under fuch circumftanccs as make her lawfitl to him. 

% In confequence of the pafling a decree of infolvency in his behalf. 


but 
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but are at liberty to purfuc him *. They muft not, however, pre- 
vent him from tranfacStiao; bufiiiefs or travelling;. The reafou of this 
is that the prophet has faid, “ the proprietor of a right has a hand and 
“ a tongue f meaning, by the hand, the power of purfuing, and by 
the tongue, the power of demanding the right. The creditors are 
alfc) at liberty, in this calc, to take the excels -j' of the debtor’s earn- 
ings, and divide it among themfelves in proportion to their refpedlive 
claims; for as their right is equal with regard to power, attention muft 
be paid equally to that of each. The two difciples inaintain that upon 
the Kdzi’e declaring the debtor’s poverty [infolvency] the creditors 
muft be obftru(fled, (that is, muft be prevented from purfuing the 
debtor,) unlefs they adduce evidence to prove his being poftclied of 
property ; for as (according to them) the Kazee's decree of poverty on 
behalf of the debtor is valid, his inability to difeharge his debts is 
thereby fully cftablilhed, and this being the cafe, he is entitled to an 
indulgence until he may acquire property, and thereby become I’ol- 
vent. According to Hanecfa, on the contrary, the Kdzee\ decree of 
poverty on behalf of the debtor is not valid ; becaufe property comes 
in the morning and goes in the evening. Befides, as witnelles poflefs 
a knowledge of property only with regard to appearance, evidence 
therefore, although it be proof fulEcicnt to releafe the debtor from pri- 
fon, is yet not proof fufficient to annul the right of the creditors, that 
is, their title to purfue the debtor. With relpeft to the exception 
ftated in relating the opinion of the two difciples, that “ the creditors 
“ muft not be obftru(fted unJefs they adduce evidence to prove the debtor's 
“ being pojfefed of property," it is an argument tliat evidence of veealth 


• Arab. Mola%imat., meaning a continual perfonal attendance upon or waiili ovti him. 
This is a cuftomary mode of proceeding, with refpeA to debtors, among all Muguhnani, 
and is termed, in Perfia and Hindojlan, Nazr hand, which may be riiideied 
ill ’ 

f Meaning any balance which may remain after the maintenance of the debtor ami 
his family. * 
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has a preference over evidence of poverty ; becaufe the former tends to 
prove new matter, fince the pofl'effion or acquifition of wealth is fu» 
pervenient, whereas indigence is original. With rcfpe£t, on the 
other hand, to what has been faid, in I'pcaking of the right of pur- 
suing, &c. that creditors “ muft not prevent the debtor from tranf" 
“ ailing bufinefs, or travelling,” it is an argument that the creditor 
is at liberty to purfue the debtor by accompanying him wherever he 
goes, but not by fixing him in any particular place ; for this would be 
imprifonment. If, alfo, the debtor go into his houfe upon any bufinefs, 
the creditor is not at liberty to enter with him, but muft ftand at the 
door until he come forth ; becaufe men ftand in need of fome private 
and fecluded place. 

If a debtor be defirous of continuing in prifon, and his creditor 
be rather defirous of holding him in purfuit, regard is paid to the 
option of the creditor, as that is the moft efFe£lual towards obtaining 
the defired end, fince he, it is to be fuppofed, will adopt fuch 
mcafurcs as may diftrefs the debtor, and thus compel him to do 
juflice. If, however, the Kdzee perceive that the debtor is fub- 
jeifled to any particular injury, (from the creditor in the exercife of the 
right of purfuing, as, for inflance, not permitting him to enter his 
own houfe,) in this cafe he [the Kdzee] muft imprifon him [the 
debtor,] in order to repel fuch injury. 

If the debtor be a woman, and the creditor a man, the cre- 
ditor muft not be fuffered to purfue her, fince if this were ad- 
mitted, it would induce the retirement of a man with a ftrange 
woman. The creditor, however, is at liberty to depute a confiden- 
tial female to attend the debtor in the exercife of bis right. 

If a debtor become poor *, having at the fame time in his hands 


♦ Thf^> in effeil, fignilies the fame as falling^ or Uconung bankrupt. 

8 effeds 
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effefts purchafed from a particular perfon, this perfon, in recovering being in the 
the price of fuch cfFeds, is upon an equal footing with the other cre- hamltnpon 
ditors. Shqfei maintains that in this cafe it is the duty of the Kihcc 
to lay an inhibition upon the purchafer, provided the feller require him 
lb to do; and then that the feller has it at his option to dillblve tlic 
fale; for the purchafer has become incapable of paying the price; and 
thig occalions a right of diffolution, in the fame manner as the inability 
of the feller to deliver the article fold. The ground of this is that falc 
is a-contrad of exchange, which requires perfed equality; — in the 
fuiie manner as a contrad of Sillim ; in other words, if the per- 
fon who receives the advance, in a contrad of Sillim, be incapable of 
delivering the article advanced for, (from its not being procurable, for 
inllance,) the advancer has it at his option cither to wait until the 
other may procure the article, or to dillblve the contrad and take 
back what he had advanced;— and fo likewife in the prefent inllance. 

I'hc argument of our dodors is that poverty occafions an inability 
to make a fpccific delivery*. In the cafe in quellion, however, 
the purchafer is not under any obligation to make a fpecific de- 
livery, but merely to make a delivery of the price [of the article 
purchafed,] which is a debt upon him. Hence the feller is not en- 
dowed with a right of dillblution in confequence of the purchaler’s 
Inability to make fuch fpecific delivery. 

Objection. — If debt in general be obligatory upon the pur- 
chafer, and not a particular fubjlance, it would follow that the 
purchafer is not difeharged of the demand by his giving money, 
and the feller taking polTellion* of it, lince fubjlance is dilFcrent 
from debt. 

Reply. — B y the feller taking poffelTion of the particular money, 

• Arab. Ain, meaning (in this place) the particular fum of money owing to the feller. 

It is proper here to obferve that the Arabian lawyers make an eflcntial diftinition between 
JiU and fuhfance, the former being confidered as merely ideal, until it be realized, 

R r r a a fubfiitution 
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a fubftltution eftabUfhed between this fubftaiice and the debt owing 
by the purchafer; and as this is the original obje6l in paying debts, 
regard mufl; thci'eforc be had to it, unlcls that be impoffible, which 
however is not the cafe in the example here confidered, — It is other- 
wife in a contrail of SiHim ; for there no regard can be paid to fubfti- 
tution, as it cannot there be admitted; — whence it is that, in contra£l:s 
of iS’/7//?//, the fubftance, or particular fum taken poflbliion of, is ac- 
counted to be, in effe£l, the thing for which the advance is made, 
and which remains a debt upon the perfoa who receives fuch fura^ 
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0/ MAZOONS, or LICENCED SLAVES*. 

M AZOON is the paffive participle from Izn. — Izn, in its primi- 
tive ferife, means certification. — In the language of the i.aw 
it fignifies a removal of the inhibition to which a flave is fubjedlcd by 
his bondage, and alfo (according to our doctors) a rcmifiion of the 
mafter’s rfght;~and, upon this taking place, the licenced [Mazoo?i'\ 

* They are in feme parts of the work termed frivllegtd flaves.— -The expreflions are 
ftri£fly fynonymous, the term Mazoon applying to either. — In fa(5l, Mazoon literally 
fignifies and therefore applies to any licenced perfon whatever:— ~but it is allb 
the technical term for a Imnctd Jlavey and where it occurs by itfclf is always to be taken 
in that fenfe. 

Have 
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flavc is empowered to a£l for hlmfelf, hi virtue of his own compe- 
tency; becaufe a flavc, even during his bondage, is endowed with a 
natural capacity for ading, as polll-ffing the gift of fpeech and a dif- 
criminating undei ftanding. — Befides, he was inliibited, and prevented 
from ading, merely on account of his maftcr’s right; for as his ads 
were known and acknowlcdgt'd by the law, only inafmuch as they 
were the means of lubjcidlng to debt his perlon or acquihtions, which 
are his maftcr’s propert) , the mafler’s afi'ent to what he did was 
therefore requifite, in order that his rights might not be rendered null 
without his will. — As, h()we\ cr, the tranfad:ions of a licenced flave 
arc carried on by him indcpcndantly, in virtue of his own inherent 
competency, and not by delegation from his mafter, hence any obli- 
gations he may incur are not exaded from the mafter. — As, alfo, the 
licence is a remiffion of the maftcr’s right, it therefore cannot be made 
temporary or reftrided ; and hence if a perfon grant a licence to his 
flavc for one duy^ or one months fuch flave becomes licenced perpetu- 
ally, or until the mafter lay an inhibition upon him, as the mafter’s 
remiftion of his right cannot be reftrided to any particular time. — It is 
proper to obferve that, in the fame manner as Izn^ or licence, is 
eftabliftied by an exprefs declaration, fo alfo is it eftablifhed by infer- 
ence ; as where, for inftance, a perfon fees his flave tranftiding pur- 
chafe or falc, and knowing and perceiving him to be thus employed, 
he notwitlftbndiiig remains lilcnt, — in which cafe the flave becomes 
Mazoon, or licenced, according to our dodors; (contrary to the 
opinions of Ziffer and Sbafet\) 'and it makes no difference, in this 
cafe, whether the flave be employed in felling the property of his 
mafter, or that of any other perfon, with or without his confent, — 
or whether the file be valid or invalid, — for every perfon who fees 
the have thus employed will, from appearances, conclude that he is 
licenced with regard to purchafe and fale, fince otherwife his mafter 
would certainly prevent him ; — confequently, people will tranfad 
bulinefs with him without hefitation; and, if he were not li- 
cenced, 
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cenced, they would fuftaln an injury on his becoming Indebted to 
them *. 

If a perfon give his flave an unlimited licence to trade, by fiiying 
to him “ I permit you to trade,” without rcftridling the permiffion 
to any particular fpccies of traffic, in this cafe his tranlaflions are law- 
ful and valid in all deferiptions of commerce, the term trade 
comprehending all forts of mercantile concerns. — It is therefore lawful 
for him to purchafe or fell whatever he pleafes of goods or effects, as 
this is the original mode of conducting trade, lie may alfo purchafe 
or fell at any inconfidcrable difadvantage, as this cannot always be 
guarded againfl:. In the fame manner alio, fale by him at a yw// dif- 
advantage is valid, according to Haneefa, The two difciples hold that 
he cannot lawfully fell any thing to a great difadvanta’ge, becaufe lale 
at a great lofs is in fact the fame as a gratuity, — whence it is that if a 
dying perfon fell any thing at a very conliderable difadvantage, the lofs 
can affect only one third of his property. The licence, therefore, 
granted to a Have to purchafe or fell does not include purchal'e or fale 
at a very difproportionate and manifeft lofs, fiuce he is not at liberty to 
perform gratuitous acts. The argument of Haneefa is, that fale at any 
diladvantage, whether great or inconliderable, is an act of commerce; 
and the Have in quellion, moreover, acts in virtue of his own in- 
herent competency, in the fame manner as a freeman. — The 
fame difference of opinion alfo obtains concerning a licenced 
infant. 

If a licenced flave tranfact a Mohabat falfe upon his deathbed, 
it extends to and affects the whole of his property, where there 

♦ Becaufe in this cafe they would have no means of recovering their right;— for if the 
Have be fuppolcd to aeft without his maftcr’s concurrence, the mafter cannot be refponfiblc 
for fuch debts as may be incurred by him or if, on the other hand, he be not fuppoled 
licenced, his perfon or property cannot be attached. 

are 
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arc no debts againft him; — or if he be in debt, it extends to the whole 
of what remains after difeharo'ing his debts; — becaufe its cfFcit w'ould 
be reuridcil to one third of his property only on account of his heirs ; 
but a licenced (lave has no heirs. — If his debts involve the whole of his 
property in his pofl'ellion, the purchafer muft in this cafe be defired 
cither to make good the whole confideration oi Mohabaty or todilTolve 
the frle, — in the fame manner as holds in the cafe of a Mohabdt fale 
tr.uifacled by a dying bankrupt. 

It is lawful for a licenced flave to engage in a AV/zw? contrail, and 
to give his afl'cut thereto, as this is a commercial tranfa£lion. — It is 
alfo lawful for him to conllitute an agent for purchafe or fale, as he has 
fometimes occalion for fuch. 

It is lawful for a licenced flave to give and to accept pledges, as 
this is a dependant concern of traffic, being a mode of paying and ex- 
ading payment. — It is moreover lawful for him to hire land, houfes, 
or (ei vants, all thefe being tranfa£lions of traffic. He may likevvifc 
take land from a perfon under a Mozareeal, or compadl of cultivation, 
as this is attended with advantage; — and he may alfo purchafe grain, 
and fow it in his oyvn grounds, as by this means it yields a profit. A 
licenced flave is alfo at liberty to enter into a Shirkat Ahidii, or partner- 
Ihip in traffic, with any perfon, or to cntrull his property to any one 
iu the manner of Mozdribat, or to take charge of another’s property 
with a view to manage it by Mozdribat, — all fuch a£ls being cuftomary 
amongfl; merchants. — It is alfo lawful for him to let himfelf to hire, 
according to our doflors. Ziffer and Shafe'i difl'ent from this opinion ; 
for they argue that as he cannot fell himfelf, fo neither can he fell his 
fa vices, lervicc being a dependant of the peribn; and where he lets 
himitlf to hire, it is a laic of his fervices. The argument of our doc- 
tors is, that ag the perfon of the flave in quefliou conflitutes his ca- 
pital, he is therefore empowered to aft with It, ualcfs his lb doing 
ffiould involve a dcflruftion of his licence, — as where, for inftance, he 

fells ■ 
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fells his perfon, or delivers it up in pledge; — for if he were to fell 
himfelf, and the fale be valid, he thereupon becomes the property of 
the purchafer, and the licence granted him by his former mailer be- 
comes null, and he remains inhibited until he receive a new licence 
from his fecond mailer, the purchafer ; and in tlve fame manner, if 
he were to pawn himfelf, he would be prevented from ading in con- 
fequcnce of being detained in the pawnee’s hands, whence the ad- 
vantage propofed by the mailer in granting him a licence would be 
defeated, liy hiring himfelf, on the contrary, he does not fubjed 
himfelf to inhibition, and the end propofed by the mailer (namely, 
advantage) is alfo obtained : — whence he is empowered lb to do. 

If a perfon licence his flave with refped only to one mode of if his licence 
traffic, (fuch as clothiery^ for inllance,) the flave becomes licenced o^rmodeof 
with refped to all forts of trade. Ziffer and Shafei maintain that he 
is licenced only with refped to that particular branch of trade: — and rcfi.cdt to 
the fame difference of opinion obtains, fuppoling the mailer exprefsly 
to inhibit his Have from exercifing any other bufinefs. The argu- 
ment of Ziffer and Shffei is, that the licence granted by the mailer is, 
in fad, a delegation and appointment of agency proceeding from him ; 
becaufe a licenced or privileged Have derives his power of ading from 
.his mailer, in whom alfo is eftablilhed the effed of his ads (namely, 
right of property,) and not in the flave, (whence it is that the mailer 
may lay him under inhibition at pleafure ;) anif that therefore the 
licence of trading, granted to the flave, is rellrided to the particular 
branch mentioned by the mailer ; in the fame manner as holds with 
refped to a Mozdrih, or manager under a Mozdriiat contrad.— The 
argument of our dodors is, that a licence of trade, granted to a flave, 
is a remilTion of his mailer’s right, and a removal of inhibition from 
the flave, as has been already explained. The mailer, therefore, in 
the prefent inllance, in granting the licence, removes all rellraint 
from the flave; and as, on this happening, his natural power of ac- 
tion is rendered apparent, and he becomes entitled to ad in virtue of 

VoL.III. Sff his 
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his own inherent competency, it follows that his power of action is 
not reftrided to any particular branch of trade. — It is otherwHe with 
an agent ; for as he a6:s with the property of another, his power of 
a£ting is confequently eftablilhed on behalf of the owner of fuch pro- 
perty. — The effect, moreover, of the flave’s tranfa£lions (namely, 
right of property) is eflablilhed in the flave ; whence it is that he is 
entitled to expend what he acquires in the difeharge of his debts, and 
in maintenance, the excefs going to his mafter, who becomes pro- 
prietor thereof by fucceffion. 

If a perfon authorize his flave with refpedt to any particular mat- 
ter, fuch as to purchafe cloth for apparel, or viftuals for his family, 
the flave does not hereby become licenced, fince a licence of this na- 
ture is merely an employment. — The ground of this is that if the flave, 
by being fo authorized, were to become licenced, it would preclude 
the mafter from employing him. — It is otherwife where a perfon fays 
to his flave, “ pay me fo much per month out of your acquifttions,” 
(or “ pay me one thoufand and you are free;” — for in 

this cafe the flave becomes licenced, as the mafter here requires pro- 
perty from him, which he cannot procure but by engaging in trade. 
It is alfo otherwife where a mafter directs his flave to exercife any par- 
ticular art, fuch as dying ore fulling', for here likewife the flave be- 
comes licenced; becaufe the mafter ’s dire<ftion, in this inftance, is a 
licence to him to purchafe the materials requifite for dying or fulling 
cloth ; and as this is a licence to purchafe, he accordingly becomes 
licenced with refped to every branch and defeription thereof, 

A LICENCED flave’s acknowledgment of debt or ufurpation Is 
valid, and fo likewife his acknowledgment of a truft; becaufe ac- 
kno'w Icdgmcnt is incidental to traffic ; and hence if his acknowledge- 
ment were not valid, people would always decline dealing with him» 
and would avoid purchafing from or felling to him. — This rule obtains 
whether the flave be involved in debt or otherwife. — In fliort, his ac- 
knowledgment 
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knowledgment is valid in either cafe, provided it be made during 
health : but when it is made during fickncfs, his debts contra(51;ed 
during health muft be difeharged prior to thofc acknowledged during 
ficknefs, in the fame manner as obtains concerning a freed-man. — It 
is otherwife, however, with refpedt to his acknowledgment of a mat- 
ter not rendered obligatory upon him in courfe of trade ; for fuch ac- 
knowledgment is invalid, fuice in regard to it he is inhibited 

It is unlawful for a licenced flave to marry "j*, this not being a 
commercial tranfadlion : neither is he at liberty to contradl his male 
or female flave in marriage . — Aboo Toofaf maintains that he is at liberty 
to contract his female flave in marriage ; for as he thereby obtains pro- 
perty, namely, her dower, his fo contraiSling her confequently rc- 
I'embles his letting her out to hire. — The argument of Haneefa and 
Mohammed is that licence comprehends merely commercial tranfa^tions; 
and the contrading of a female flave in mar riage is not a matter of 
commerce ; whence it is that a licenced flave is not empowered to 
contrad his male flave in marriage.— The fame difference of opinion 
obtains concerning a licenced infant, a Mozdribat manager, a partner 
mShirkat Aindn^ and a father or executor;— that is to fay, thele arc 
not at liberty to contrad a male flave in marriage, according to all our 
dodors ; but concerning their right to contrad z, female flave in mar- 
riage there is a difference of opinion between Aboo Toofaf and the 
other two. 

A LiCEijrcED flave is not at liberty to conftitute his flave a Mokdtlb, 
becaufe this is not a commercial tranfadion ; for commerce confifts in 
an exchange of property for property; and this charaderiflic does not 
cxifl: in a contrad of Kitbbaty as the confideration of Kitdhat (that is, 

• Arab. iMWjftfir. Thia w<»d muft here be taken as a fubftantivc technical term, 
meaning on MiiiUd fevt, 
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the ranfom) is oppofed to the removal of reftraint, which is not pro- 
perty. — A licenced flave^ therefore, conftituting his flave a Mokdtllty 
does an adt which is unlawful? — unlefs, however, his mafter aflent, 
and he himfclf be not involved in debt, — in which cafe the contraft 
of Kitdbat is lawful and valid, as the mafter has become proprietor of 
fuch Mokdtib-^zsty the licenced flave being merely his fubftitute in 
conftituting that flave Mokdtib: and in this cafe the rights of the con- 
tradl revert to the mafter, as an agent or fubftitute, in executing a 
contradb of Kitdbat^ is merely a negotiator,, in the manner of a raef- 
lenger. 

nor emand- A LICENCED flave is not at the liberty to emancipate his flave for 

pate him for - , . . . . ^ , r ^ 

a compenfa- a confideration ; for as he is not empowered with refpeft to a contradl 

non ; it follows, a fortiori, that be is not empowered with re- 

fpcdl to manumilfion in return for acompenfation. 
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A LICENCED flave is not at liberty to lend to any perfon ; neither 
is he at all at liberty to make a gift, whether on condition of receiving 
a return or otherwife; and in the fame manner, alfo, he is not com- 
petent to beftowing alms;— for as alltheleare gratuitous adls, (gift on 
condition of a return being alfo gratuitous in the beginning,) they are 
not included in a licence to trade. — It is, however, lawful for him to 
heftow a fmall quantity of food upon a perfon, or to give an entertain- 
ment to a perfon who entertains him in return, fince in the courfe of 
trade this is neceflary tq conciliate the minds of merchants. — It is 
otherwife with an unlicenced flave ; for fuch an one is not at liberty 
to make the fmalleft prefent, or to give an entertainment, becaufe this 
is requifite only in the courfe of trade, and he is not licenced to trade, 
fo as to be under »iy neceflity of fo doing. — It is recorded, from Aboo 
Toofaf, that where a mafter gives his inhibited flave proyifions for one 
day, he may without hefltation invite friends to partake of the f^mei 
but if he give him a month’s provifions at one time, it is not in fuch , 
cafe lawful for him to invite his friends to partake of the fame, becaufe 

if 
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if thofe friends were to confume the meat before the end of the month, 
it would be injurious to the mafter. — (Lawyers here obferve that If a 
wife beftow in alms, from the houfc of her hulband, any trifling 
matter, fuch as a Angle loaf, it is immaterial, fince inhibition does not 
commonly defeend to fo fmall an article.) 


It is lawful for a licenced flave to make an abatement in the price or n^ake ar. 
of merchandize, on account of a defeft, to the fame degree as is made the prTcJ'of ** 
by merchants ; becaufe this is a branch and a contingent of traffic, merchandize 
cuftomary among traders; and it is frequently more advantageous to tionofadc- 
make an abatement than it would be to take back the defe<ftive article. 

It is otherwife where an abatement is made without any defeft in the 
article; for this is unlawful,, as being a purely gratuitous a6I after the 
completion of the contradt, and not a branch or contingent circum- 
ftance of traffic . — Mohabdt is not of this nature in the beginning; for 
that is fometimes neceflary, in order to conciliate the minds of pur- 
chafers. 


It is lawful for a licenced flave to indulge his debtors with a delay; or grata a 
and alfo to fix a time for the payment of his own debts ; this being 
cuftomary amongfl: merchants. 

Debt owing by a licenced flave attaches to his perfon,-— that is to He may be 
fay, he may be fold for fuch debt,— -unlcfs his mafter fatisfy the ere- piyment'of 
ditor by difeharging it . — Zifer and Shqfti maintain that he cannot be 
fold.-r-His earnings, however, may be attached according to all, for 
concerning this there is no difference of opinion.— -The reafon alleged 
by Ziffer and Shafei, why the flave fliould not be fold, is that the end 
propofed by the mafter in licencing his flave is the acquifition of new 
property, not the deftrudtion of the old, which end may be obtained 
where the debts contracted by the flave attach to his aequifitkns, but 
not where they attach to his fer/on \ — whence it is that if, after paying 
. debts, any thing remain, fuch refidue goes to the mafter. — It is other- 

wife 



5ot 


LICENCED Book XXXVI. 

wife with fefpc£l to debt incurred by the flavc for a deftruftion of pro- 
perty ; for that attaches to his perfon, and he may be fold on account 
of it ; as fuch deftrudioa is a fpecies of offence ; and the deftruftion 
of a llavc’s perfon, in confequence of an offence, does not depend 
\i])on his maflcr’s licence [for the perpetration of the offence.] — The 
argument of our doctors, in fupport of the contrary opinion, is that 
the obligation of a debt incurred by a licenced Have evidently refts 
upon his mafter alfo ; for fuch debt is contrafted by the Have in con- 
fcqucnce of trade, and in that he has engaged with his mailer’s con- 
currence.— -The obligation of his debts, therefore, being evident in 
regard to the mafter, they confequently attach to the flave’s perfon, 
for the l;rtisfa<ftion of his [the flave’s] creditors ; in the fame manner 
as a debt of refponfibility for compenfation attaches to the perfon of a 
flave in cafe of his deftroying the property of any one, — the reafon of 
which is, that people may be protcfled from injury, and the fame 
reafon obtains in the cafe here confidered.— -Debt, therefore, con- 
traded by the flave in queftion, attaches to his perfon on this ground, 
that it is occafioned by trade, and fuch trade is engaged in and carried 
on w'ith the mailer’s concurrence. — Befides, the circurpftance of the 
flave’s perfon being liable for debts contraded by him in the courfe of 
trade is a motive to people to tranfad bufinefs with himj and for this 
reafon it may be concluded that the mafter defigned it [the flave’s 
perfon] Ihould be fb liable: — neither is this injurious, to the mafter, as 
the injury to him is remedied or prevepted by the article fold' being in- 
cluded in his right of property *. — As, moreover, the debt’s attaching 
to the llave’s acquijltions is no ways repugnant to its attaching to his 
perfon, it therefore attaches to both ;-r?the payment of them, how- 
ever, being firft made out of his acquifitions^ and if ttwfe prpve in-, 

’t Theexproffion in this place is (omcwlvtiObfcarc.—It nioft probably means that 
wpon the flave being fold for the diicharge of|)i^^bts, as the laic is executed oftenfibhfAil 
behalf of the mailer, he is cbnfeqocntly entitled tp any excefs^whklj.inay remain j^roni^the 
price after the debts have been paid. 
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fufficient, then by means of his perfon. — It is to be obferved that the 
debts here treated of mean thofe occafioned by adlual trade, fuch as 
purchafe and fale, or by feme tranfadlion which is trade in effeft, 
fuch as hiring, or letting to hire, or refponfibility, or a truft or de- 
pofit where they are denied by him, — or by a fine of trcfpafs incurred 
from his having copulated with a female Have whom he had purchafed, 
but who afterwards proves to be the property of another ; (for as the 
obligation of fuch fine has been induced by the purchafe of the female 
Have, it is confequently referred thereto.) 

Upon a licenced flave being fold for the difeharge of his debts, his 
price is divided among the creditors in proportion to their refpedlive 
claims ; becaufe their right is connected with the flave’s perfon ; and 
the connexion of their right with his perfon is the fame as with the 
eftate of a defun£l:. — If, therefore, the price produced by the fale 
prove infufficient for the difeharge of the debts, the refidue is claim- 
able from the flave upon his attaining freedom; becaufe the debts 
have been eftablifhed upon his credit, and his perfon has proved un- 
equal to the payment of them : — but he cannot be fold a fecond time 
for the payment of the remaining debt ; for if he were to be fold again, 
after having been already purchafed by fomc perfon, this perfon would 
fullain an injury; and if, moreover, it were known that he is liable 
to be fold a fecond time, no pcrlbn would bid for him, and confe- 
quently the firft fale would be altogether prevented. — It is to be ob- 
ferved that the debts contradted by the flave in queftion attach to all 
his gains and earnings, _ whether acquired they were incurred or 
before', and alfo to any thing obtained by him in the manner of a gift; 
becaufe' his mafter does not become proprietor of his acquifitions until 
after they are free of all demattds, which is not the calc until his debts 
be paid. — They do not, however, attach to any thing which the 
mafter may have taken out of his hands before the debts were iticur- 
red, that being purely the property of the mafter, fince the condition 
of its fo being had exiftence at the time of his taking it. — The mafter 
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is alfo entitled to take from the flave his proportionate produce*, 
which he has impofed upon him monthly (for inftance) after the 
debts were incurred, as well as before ; for if he were prevented from 
fo doing, he would lay an inhibition upon the flave, and confequently 
no earnings could be acquired by him. But if he fhould have taken 
from the flave, after the debts were incurred, any thing more than 
his proportionate produce, he muft give the excefs to the creditors, 
as their right has a preference : befides, the mafter’s right to take the 
proportionate degree of produce is becaufe of the neceihty above ftated, 
which does not exifl; with refpeft to any excefs. 

If a mafter impofe inhibition upon his licenced flave, ftill the flave 
by hi‘s mailer does iiot bccomc inhibited until the fame be knowm to all merchants 
operate until ^iid Bazhr dealers; for if he were to become inhibited before, Bazbr 
dealers might fuftain an injury; becaufe they might fell articles to an 
inhibited flave, under a fuppofition of his being licenced ; and as their 
right could not attach to the flave’s perfon, frbm the circumftance of 
his being.inhibited, the enforcement of it muft confequently be delayed 
, until he obtain his freedom. — It is to be obferved that it is requifite 
that a mejorhy of the merchants and dealers in the Bazdrs be apprized 
of the inhibition.— If, therefore, a mafter impofe inhibition upon his 
licenced flave in the Bazar ^ at a time when there are only one or two 
perfons prefent in .that place, the flave does not become inhibited ; 
whence if he [the flave] afterwards fell to or purchafe of the Bazdr 
dealers, it is valid, although fuch purchafe or fale be tranfadled with 
perfons aware of the inhibition. — If, on the other hand, the mafter 
impofe the inhibition in his own houfe, in prefence of a principal 
number of the Bazir dealers, the flave is inhibited accordingly. — In 

* Ghalta meaning (in this, place) the common produce from a Have’s labour, in 

proportion to fex, age, &c. for which (whatever defcription the flave be under) die mafter 
has a claim, exclufive df any other advantage, daily, weekly, monthly, or annually, as he 
may have appointed. 
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fhort, regard is paid to the notoriety and publicity of the inhibition, 
fuch publicity ftanding as the fubftitutc of an appearance to all, in the 
fame manner as the publicity of the million of the prophets amouato to 
the adual appearance of the lame to all mankind. 

If a mailer impofe inhibition upon his licenced Have, Hill the Have 
continues licenced until fuch time as he be informed of the inhibition, 
he in this particular refembling an agent, who, if difmifl’ed by his 
conllituent, does not ftand as difmifl'ed until he be made acquainted 
with that circumftancc. — The ground of this is that if a licenced Have 
were liable to become inhibited without his knowledge, he would 
fuftain an injury, in this way, that any debts contraiSted by him after 
the inhibition, would fall upon his own property in the event of his 
becoming free.— With refpedt to the necellity of the inhibition beitig 
public and notorious, it obtains only .where the licence has alio been 
of a public nature for where the licence has not been public, none 
being acquainted with it but the Have himfclf, and his mailer after- 
wards irnpoling inhibition upon him, he in this calc becomes in- 
hibited provided he be apprized, this not being injurious to any. 

If the miller of a licenced Have die, or become infane, or apofta- 
tize from the faith and be united to a hoftile country, fuch licenced 
Have thereupon becomes inhibited ; becaufe granting a licence to a 
Have is not an abfolutc or binding a£l; (whence it is that a mailer 
may at any time revoke a licence granted by him :) and as it is a rule 
that the continuance or duration of any adl not of a binding nature is 
fubjed to the fame law with its commencement^ it is therefore indif- 
penfably requifite that the mailer poflefs competency to grant a licence 
during the continuance in the fame manner as at the commencement of 
fuch licence : — but this competency is terminated by death or mad- 
nefs ; and fo likewife by expatriation, as that is death in ell'cd, — 
whence it is that the property of an expatriated apollate is divided 
among his heirs. 
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If a licenced flavc abfeond, he becomes inhibited. — l^hc^ci main- 
tains tiir.t he ftill continues licenced; for as his abfconding would not 
be repugnant to his receiving the licence in the beginning, fo like- 
wife it is not repugnant to it in its continuance; — in the lame man- 
ner as in ui'urpation; that is to fay, if a perfon ufiirp the licenced 
fl:u c of another, tlie licence ftill continues in force with refpe^n: to 
liich Have; and fo alio in t’lc prelent inflance. — The argument of our 
doflors is that the abfconding of a licenced Have operates as an inhi- 
bition upon him by inference; becaufe his mailer aflciited to the 
licence only under the idea of behig able to pay fuch debts as the Have 
might incur by means of his earning's; but upon his abfconding this 
ability no longer remains. — It is otherwife in a cafe of ufurpation ; for 
the mailer’s licence in regard to the Have Hill continues after his being 
ufurped, fince the mailer may eafily recover him out «f the hands of 
the ufurper, by an appeal to thp magillrate’.- 
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If a licenced female Have bear a child to her mailer, this circum- 
ftance operates as an inhibition with refpedl to her . — Ziffer is of a dif- 
ferent opinion ; for he conceives an analogy between the continuance of 
licence and its commencement ., — in other words, if a mailer grant his 
Jm-IValid iiX\ccncc to trade, it is lawful from the firft,>and fo in the 
fame manner the licence granted to a female Have continues in force 
after her bearing a child. — Our doftors, on the other hand, argue 
that it is moll probable that, after her bearing a child to him, the 
mailer may be unwilling that his Have Ihould mix with other people 
for the purpofc of carrying on commercial tranfaftions, aiid will not 
permit her to go forth from his houfe, whence an inhibition may be 
inferred with refpedl to her by cullom. — It is to be obferved that in 
cafe of a licenced female flave bearing" a child to her mailer, he be- 
comes refponfible to her creditors for her value, as having (with re? 
fpedl to them) deftroyed the fubjeft With which their right was coii- 
nc£led, lince in conlequcnce of his creating ^ Am'-Walid (he 
2 ’ hoconttS 
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becomes incapable of being fold, whereas otherwife flic might be fold 
for the difeharge of their demands. 

If a licenced female flavc be involved in debt to an amount beyond 
her real value, and her mafler afterwards create her a Modabbira, Ihc 
iflill continues licenced as before, becaufe here is nothing which wiuild 
argue her becoming inhibited, fince it is not cuftomary for a man to 
prevent his Modhbbird from mixing with others for the purpofc of 
tranfadling purchafe and falc: — neither is there any contradiftion be- 
tween thercfFedb of licence and ‘Ta^eer^ fince each induces a fpecies 
of freedom, as in coiifequence of licence a Have becomes empowered 
to aft, and in confequence of fadbeer he acquires an ultimate claim ro 
freedom, and between thofe there is nothing irreconcileable. It i's to 
be obferved, however, that in confequaacc of conftituting his li- 
cenced flave z Moddbbirdf the mafler becomes refponfible to her cre- 
ditors for her value, for the reafon . already afligned in treating of an 
Am-Walid. 

Where a mafler impofes inhibition upon his licenced flave, the 
flave’s acknowledgments arc valid to the amount of the property in 
his hands, — in other words, if he were to acknowledge that all the 
property in his hands is a depojit belonging to a particular perfon, or 
that he has ufurpediX. frqm a certain perfon, or that he is indebted to 
that amount, fatisfaftion mufl be made from that property. This is 
according to Haneefa. The two difciples maintain that his acknow- 
ledgments made after inhibition are invalid; for if his acknowledgment 
be rendered valid by a licence, that has been revoked by the fubfequeyt 
inhibition, or if it be rendered valid by his poffejfion of the property, 
that alfo has become null in confequence of the inhibition, no regard 
being paid to the feizin of an inhibited perfon. — Hence the cafe is the 
fame as if the mafler were to take the flave’s acquilitions out of his 
hands before he makes any acknowledgment, or, as if the inhibition 
were occafioned by the mafler felling him to fome other perfon, — 
whence it is that an acknowledgment made by him, with refpeft to 
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his pcrfon, after inhibition, is not valid. — The argument of Haneefa is 
that the acknowledgment of tlie flave with refpcifl; to the property is 
rendered valid by his pofjejjlon of it, not by his licence, (whence the 
invalidity of his acknowledgment with rel’ped to what his mafter has- 
taken out of liis hands.) — ISjow in the cafe in queftion the flave flill 
continues aRually pofl'efl'cd of the property; — and fo likewife virtually', 
becaufe, in older to his pofleflion being annulled by inhibition, it is 
rcquilite that the property be free of all wants or neceffities on the part 
of the flave; but from his acknowledgment a continuance of his ne- 
ccllity may be inferred with regard to it. — It is otherwife vwth refpedt 
to any thing which the mafter may have taken out of his hands before 
acknowledgment; for as the mafter’s pofleflion is eftabliflied with re- 
gard to that both allually and virtually, fuch pofleflion cannot be an- 
nulled by the flave’s acknowledgment ; and in the fame manner his per- 
fon being the mafter’s actual property, his [the maftcr’s] right therein 
cannot be annulled by the flave’s acknowledgment without his concur- 
rence. In Ihort, in the example here confidered the flave’s pofleflion of 
the property is fully eftabliflied; and hence his acknowledgments affeift- 
ing it arc valid. It would be otherwife if a mafter ftiould y^//his licenced 
flave; for there the purchafer becomes his proprietor, whence the proi- 
perty in him undergoes a change ; and as a change in the right of pro- 
perty occafious a change in the property itfclf *, (as has been explained 
in its proper place,) the licence of the former mafter with refpeft to 
the flave therefore terminates ; confcquently he becomes inhibited, 
and his acknowledgment with refpeft to the property in his hands is 
invalid; — whence it is that a flave fo circumftanced cannot appear as 
a' litigant concerning a contrad to which he had been a party before 
he was fold. 

If his pcrfon Jp a licenced flave be indebted to a degree which involves both his 

he invXed^ property and his perfon, in this cafe his mafter is not proprietor of any 

Namely the flave the phraze is here rather ambiguous, as the term Mamlook (which 
the tranflator has rendered, in its literal fenfe, froptrty) is frequently ufed te fignify a Jlaw. 

thing 
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thing in his hands; Infomuch that if he were to pronounce a manu- 
miffion upon a Have, being part of the licenced Have’s acquifitlons, 
yet the Have is not free, according to Haneefa. The two dlfciplcs 
maintain that the mafter is proprietor of what is in the hands of the 
licenced Have ; and that the flave who is part of the licenced flave’s 
acquifitions is therefore free; becaufe the occafion of the mafter’s 
right over the acquifitions of his licenced flave (namely, his right of 
property with refpeft to fuch flave’s perfon) flill exiffs, fince he is 
ftill proprietor of his perfon ; — whence it is that a mafter is empowered 
to emancipate his licenced flave, or to have carnal connexion with 
his licenced female flave; from the legality of which adts it may 
be inferred tliat a mafter’s right in his licenced flave is complete and 
perfedt. 

Objection. — From what is here advanced it would appear that 
the heir of a perfon deceafed becomes proprietor of his eftate, although 
it be involved in debt, fince the occafion of his right of property 
(namely, relationfhip) is fully eftablifhed; — whereas, in point of fadl, 
the heir does not become proprietor of the eftate in fuch a cafe. 

Reply. — The heir becoming proprietor of the eftate of a perfon 
deceafed is intended for the advantage of the latter, in order that his 
effcdls may not be diffipated in the world, but go to his kindred. — 
Where, on the other hand, his eftate is involved in debt, it is for his 
advantage that his heirs fhould not become proprietors of it, in order 
that he may be freed from debt, and his future ftate be well; for if he 
remain fubje£l to debt, it might be injurious to him in his future 
ftate. 

—With refpedl, on the contrary,, to the mafter’s right in any thing 
which may be in his flave’s poflreflion,.it is not eftablifhed with a view 
to the advantage of the flave, but on account of the right of his mafter. 
The argnment of Haneefa is that the mafter’s right of property with 
icfpe£l: to what may be in his licenced flave’s hands is eftablifhed 
merely by fucceflion from the flave, and provided it be free from all 
incumbrance or neceffity on his part,*— in the fame manner that an 
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heir’s right of property is cftabliflied in the efiate of his anceftor, as 
was before explained : hut where the effects in the flave’s hands arc 
involved in debt, tlicy are not free from incumbrance on his part, and 
hence the nialTrer is not proprietor thereof by fuccelhon. — Now 
having thus explained the.nature of the eftablifliment or «o»-eftablilh- 
ment of the maftcr’s right of property with refpeft to the effects in 
queftion, the emancipation or «o«-cmancipation of the Have, in con- 
fequence of the mailer’s manumillion, follows as a branch ;~that is 
to fiy, with thofe who hold that the mailer’s right of property therein 
is not cllablilhed, the Have does not Hand emancipated in confequence 
of the mailer’s manumillion; — and, on the contrary, with thofe who 
conceive it to be cllablilhed, the Have is free in confequence of fuch 
manumillion. — It is to be obferved that as, according to the two dif- 
ciplcs, the Have is rendered free by the mailer’s manumillion, it fol- 
lows (agreeably to this principle) that the mailer is relponlible to the 
creditors of the licenced Have for the value of luch manumitted Have, 
their right having been conne<9:ed with that flave’s perfon. 


If his pro- If the property of the licenced flave above mentioned be not 

cnti'rcly in° Urely involvcd in debt, and the mailer pronounce a manumillion upon 
voived, his flavc of fuch Ucenccd flave, it is valid and effeflual, accordina: to 

matter may ' ' ^ o 

emancipte a all our doflors. Its Validity according to the two dilciples is evident; 
acquifition. and fo likewife according to for as the property of a licenced 

flave can never be completely free from debt, if a fmall debt, from its 
prohibiting the ellablilhment of the mailer’s right of property, were to 
prevent the validity of a manumillion pronounced by him, the mailer 
would always be precluded from any ufe of his licenced flave’s pro- 
perty, and confcquently the end propofed by him in granting the li- 
cence would be defeated; — whence it is that the circumllance of a 
fmall debt attaching to the cllate of a deceafed perfon does not prevent 
his heirs from inheriting, whereas if the ellate were completely in- 
volved in debt they would be prevented. 


If 
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If the licenced flave here treated of Icll any thing to his maher for 
an adequ^e priccj it is lawful; becaufe, where a licenced Have is in.- 
volved in debt, his mailer is, witli rcipeft to his acquifitions, iu the 
lame predicament as any other perfon. If, on the contrary, he icll 
any thing to his mailer at a price iliort of the value, it is unlawful, as 
he is in inch cafe liable to fufpicion with icgard to his mailer. It is 
Gtherwife where he fells any thing at an under value to a ilrangcr; 
for (according to Hanecfci) this is lawful, as he is not liable to iuf- 
picion with regard to a fl ranger. It is alio otherwilc where a dying 
perfon fells any thing to one of his heiis for an adequate price; bc- 
cauie this (according to Haneifa) is unlawful, as the right of the 
other heirs is connedled whth the JuhJlance of that thing, (whence any 
one of the heirs is at liberty to redeem it by paying the value,) — 
whereas the right of the creditors of a licenced flave is connedled with 
the property of the flave’s effedls, not with the JubJlance of them, 
(whence it is that the flave’s mailer is at liberty to redeem the effedls, 
by difeharging the creditors’ demands out of his own fubflancc.) — 
Bclides, by the flave felling the article for an adequate price, the 
right of the creditors, which is connedled merely with the property of 
it, is not annulled ; and confequently the fale is valid ; — whence there 
is an evident difference between the cafe of the dying perfon and that 
of the licenced flave. The two difciples allege that if the licenced 
flave in queilion fell any thing to his mafler for a price even Jhort of 
thd value, the fale is lawful, — but in this way, that the mafler has it 
at his option either to pay the. difference of value, or to break off the 
contradl. It is to be obferved that, according to the tenets of both 
parties, (that is, olHaneefa and the two difciples,) a fide at aji under 
value is in this inftance the fame, whether the lofs upon it be great 
or fmall. The reafon,- alfo, of the fale being rendered lawful in the 
way abov£ deferibed, is that it is prohibited merely for the fikc of 
avoiding any injury to the creditors ; but where it is made lawful in 
the manner there fuggcfled, they fuflain. no injury, and it is confe- 
quently lawful for the reafon afligned.. It is otherwife where the 
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licenced Have in queftion fells any thing at a fmall under value to a 
Granger; for fuch file is lawful, without the ftranger payiitg the dif- 
ference of price; — but the mafter is direfted to pay the difference;— 
becaufe the degree or proportion in which the article has been under- 
valued admits of two conftrudtions ; for firfl, it may be confidcred 
purely as no part of the price being oppofed to it; and, fecondly, 

it may be confidered purely as a fale, as fome appraifers will value the 
whole article according to the price for which it was fold hence it 
is confidered as a gift, in cafe of the mafter being the purchafer, fince 
in that cafe the flave is liable to fiifpicion; and, on the other hand, it 
is not confidcred as a gift in cafe of a ftranger being the purchafer, 
fince in fuch a cafe no fufpicion can be entertained. It is alfo'other- 
wife where the licenced flave in queftion fells any thing to a ftranger 
at a great undervalue ; for in this cafe the fale is unlawful, according 
to the two difciples ; — 'whereas, if made to the maftcr, it would be 
lawful, and he would be defired to make up the difference by paying, 
the whole value; for (according to the two difciples) it is not lawful 
•for a licenced flave to fell any thing at an undervalue without his 
mafter’s concurrence ; and where he thus fells a thing to a ftranger, 
this concurrence docs not exift; but it exifts, by inference, where he 
thus fells a thing to his matter, wheiKe the fale is lawful in this in- 
ftance; — the mafter, however, muft be defired to make up the dif- 
ference by paying the whole value of the article, becaufe of the right 
of the creditors. The diftindtions here explained are agreeably to the 
tenets of the two difciples. 

If the matter fell any thing to his licenced flave for an adequate 
price, or for lefs than the value, it is lawful, becaufe the mafter is as 
ft ftranger with refpeft to the acquifitions of his licenced flave when 
•involved in debt, for the reafon before afligned, (nor is there any 
room for fufpicion in this inftance;) — and alfb,* becaufe the fale in 
•queftion is attended with two advantages, — one, that an advantage is 
derived to the .flave’s acquifitions,, in the article purchafed from his 
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inafler; — and another, that the mailer is enabled to take the price out 
of the flave’s acquifitions after having been difabled to take any thing 
from them; — and the iale, as being thus attended with a twofold 
advantage, is accordingly valid, lince the validity of a laLis a conf-- 
quence of its being advantageous. — If, therefore, the mailer deliver 
the article iold before he has received the price of it, his right to take 
the price ceales; for he only had a right to detain the article fold in 
order to fecure the price; and, upon his delivering the article, th.if 
right ceafes; and it, afterwards, the price ilill remain unpaid, it fol- 
lows that tuch price is a debt upon the flave’s perfon; but a mallet 
has no claim to a debt due from his Have. It is otherwile, however, 
where the price confills of I'ubHance, that is, of particular goods or 
eflcfls, for in that cafe the price is not annulled or remitted upott the 
delivery of the article fold, lince fuch goods or efFcifts arc Ipccif c, and 
the matler’s right, conneded with them, may lawfully continue in 
force. If, alfo, the mailer detain the article fold, and refufe to de- 
liver it utitil he receive the price, it is lawful; becaufc a feller has a 
right to detain the article fold ; — whence it is that the right of a feller 
has a preference over that of any other creditors. A mailer, more- 
over, has a legal claim to a debt due from his Have, where it relates 
to fubflancc ; — whence it is that a mailer has a claim upon his Mokdilh 
for his ranfom, which is a debt, becaufe it is a debt relating to his 
perfon. What is faid above, that “ if the mailer deliver the article 
“ fold before he has received the price of it, his right to take the price 
“ ceafes,” is according to the Zdh'tr Raxmiyet, Aboo Toofaf 
that this is where the article fedd is not extant in the Have’s poflellion ; 
for if it be extant in his hands, the mailer is entitled to take it back 
and detain it until he receive the price. 

If a mailer fell any thing to his indebted licenced Have at an over* 
value, in this cafe he mull be dire£led either to return what he may 
have received over and above the real value of the article, or to undo 
the fale, — in the fame manner as before explained in the cafe of the 
■ VoL. III. Uuu riceilced 
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licenced flave being the lellcr, and his mafter the purchafer; becaule 
the right of the creditors is coaneded with fuch exccfs; 


His martcr 
may emanci- 
pate him, re- 
maining re- 
fponfible to 
the creditors 
for his value: 


If a rnaficr emancipate his licenced flave, he [the flave] being in- 
volved in debt, llich inanurniflion is valid; becaule the mailer is pro- 
prietor of the flave, and liis right of property in him ftill continues 
after licence. The mafler, however, is relponlible to the creditors 
for the value of the flave, as having deflroyed their right, which was 
connected with the flave in this manner, that they might have fold 
him, and paid themfelves out of his price. The creditors alio have a 
claim upon the flave, after he becomes free, for the proportion in 
which his value falls fliort of his debts ; becaufe the debts reft upon 
the faith of his perfon, and the mafter is not liable to more than a 
compenfation for what he has deflroyed. If, however, the flave’s 
debts be ftiort of his value, in this cafe the mafter, in confequence of 
emancipating him, is refponfible to the creditors only for the amount 
of the debts, that alone being their right. It is otherwife where a 
mafter emancipates his Modabbir or Am-Walld^ being licenced and in- 
debted, for in this cafe he does not owe any thing whatever to the 
creditors, fince their right does not attach to the perfon of the Modabbir 
or Am-Walid fo far as that they might fell them to obtain payment of 
their demands, and hence the mafter has not, by emancipating thofe 
flaves, injured the right of their creditors. 


and he m^y Ip a mafter fell his licenced flave, who is indebted to a degree that 
but the (.re- involves his perfon, and the purchafer take pofleffion of the flave, and 
ti't'itd to*he away or hide him, in this cafe the creditors have it in their 

price, ormay j-q g compcnfation either from the mafter who fold the 

compenlation flavc, or from the purchafer ; — becaufe their right is conneifted with 
theyi/Av or the flave’s perfon; (whence their title to fell him unlefs the mafter 
the />,/r,ia/er. dgtnands;) but the mafter, in felling the flave, and deliver- 

ing him to the purchafer, effeftually deftroys their right, as attached 
to his perfon; and, on the other hand, the purchafer alfo deftroys. 

their 
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their right by fending the flave away or concealing him. Hence they 
are entitled to take the compenfation from cither party. They iii.iy 
alfo lawfully accede to the fale, and take the price, as that . ihcir 
right, and this ultimate permidiou flands in the place of a piioi' [ku- 
mifiion; — in the fame manner as where a pawi\cr fells the article 
pledged, and the pawn-holder then accedes to the laie; in which calc 
this ultimate confent Hands in the place of a prior confent. It is to 
be obferved that if, in the cafe here conlidcred, the creditors take the 
value from the maftcr who fold the flave, and the purchafer aftcrwaiab 
return him upon a dilcovery of defeat, the right of the creditors then 
attaches to the ilave’s perlon, and the maHcr is entitled to recover 
from them the value of the flave, which he had paid to them in com- 
penfation; becaufe the foie rcafbn for his being lubjctfi: to compcnla- 
tion was his felling the flave and delivering him to the purchafer, and 
this reafon is removed by the purchaler returning him. — The mailer 
may therefore take from the creditors whatever he had paid to them 
in compenlation ; — in the fame manner as where an ufui'per fells and 
delivers to the purchafer the article ufurped, and pays a compenlation 
for the value to the owner, and the purchafer afterwards returns the 
article upon a difeovery of defed, — in which cafe the ufurper is en- 
titled to give the ufurped article to the owner, and to recover from him 
the value which he had paid in compenfation. 

If a mafter fell his licenced flave, being a debtor, giving notice at if the miner 
the fame time to the purchafer that the flave is involved in debt, in Jic nmc'tfme 
order that he may have no option of rejedion from the flave’s dc- 
fedivenefs in being indebted, in this cafe the creditors are entitled to as bcin;? m- 
annul the fale, on account of their right attaching to the flave. Be- debt, the 
fldes, they have a right either to require fervice of thd flave to fuch 
a degree as may fuffice for the difeharge of their demands, or to fell fale. 
him, and thus pay themfclves, either of thefe modes being attended 
with a different advantage; for in the former inftance the advantage 

U u u 2 is 
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is complete, the payment of the whole debt being thereby obtained, 
but by degrees, and with delay; and in the latter inftance it is in- 
complete, nothing more being procured there than the price for 
which the Have is fold, — but which is obtained upon the iiiftant. — 
Hence they have the option either of requiring the flave’s fcrvice, or 
of felling him but their option is deftroyed if the fale in queftion be 
valid fo as to put it out of their power to diflblve it ; — they are there- 
fore entitled to difl'olve it. The learned have faid that this rule holds 
only where the price obtained for the Have does not go to the cre- 
ditors ; for where they receive the price, and the fale is not concluded 
at an under-value, they are not at liberty to diflblve it, as in this cafe 
they receive their right. It is to be obferved that, in the cafe here 
conddered, if the mafler who fold the flave difappear, and the pur- 
chafer deny the flave’s debts, the creditors are'not entitled to litigate 
the matter with him, according to Haneefa and Mohammed. Aboo 
Toofafx^ of opinion that the creditors are entitled to litigate the matter 
with the purchafer, and that the Kdzee mull: decree them the debt 
and caufe it to be paid to them. — (Analogous to this is the diflerence of 
opinion which obtains among our dodors concerning a houle, which 
a perfon having purchafed, makes a gift of, and delivers it to the donee, 
and then difappears, and the Shafee (or perfon to whom the right of 
pre-emption appertains) appears and lays his claim to the houfe ; — for 
according to Haneefa and Mohammed., he [the Shafee\ is not at liberty 
to profecute the donee, — whereas Aboo Toofaf holds a contrary 
opinion.) — The argument of Aboo Toofaf \?, that, in the cafe here con- 
fidered, the purchafer pleads his right of property, and is confequently 
prepared to litigate with any perfon who may difpute it with him.— 
The argument of Haneeja and Mohammed is that if the plea of the 
creditors be admitted to lie againft the purchafer, it occafions the con- 
trad to be broken. — Now the contrad has been concluded by both 
the feller and the purchafer. If, therefore, a decree be pafled in 
favour of the creditors, diflblving the fale, it is a decree operating. 
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by efFeft, agaluft an ahfentce, (for the feller is abfeiit,) which is 
unlawful. 


If a perfon come to a city where he Is unknown, and, declaring 
hlmfelf to be the (lave of a particular perfon, make purchafe and fale, 
in this cafe any commercial tranfaftions in which he may engage arc 
binding upon him; becaule he has declared himfelf a licenced flavc; 
and Inch declaration is in proof againft him. If, alfo, he make no 
declaration, fill his arc valid, lince it is apparent that if he were 
inhibited he would not have attempted to tranfi^l purchafe and file; 
and in the tranl*a6lions of mankind appearances arc made a ground of 
pra£lice, in order that the bufincls of life may not be confined within 
too narrow limits. It is to be oblerved, however, that the Have in 
queftion cannot be fold for the payment of his debts until fuch time 
as his mafter appear ; becaufe his declaration cannot be admitted as 
afFecSing his perfon, lince he is purely and folcly the right of his 
mafter. — (It is otherwife with refpeft to his earnings or acquifitions, 
thofe being his own right, for the rcafons already explained.) — But if 
the mafter appear, and acknowledge that ‘‘ this perfon is his licenced 
Have,” he may then be fold for the payment of his debts, as in this 
cafe they are rendered apparent in relation to his mafter. If, on the 
contrary, the mafter fhould fay that “ this is not a licenced flavc,” 
his declaration muft be credited, as inhibition is the original ftate of 
flaves, and the mafter’s aflertion in this inftance correfponds with what 
is original. 


Cafe of a 
pciftin ap- 
pearing in 
the chaiaCtcr 
of a licL need 
llavf, and 
ailing abiuch. 
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A guardian 
may grant a 
licL-ncc to Ills 
infant ward, 
either cx- 
prcfbly. 


Upon a guardian granting a licence of trade to his infant ward, 
fuch infant becomes, with refpe£l to purchafe and lale, the fame as 
a licenced Have, provided he be acquainted with the nature of com- 
merce, fo far as to know that in confequence of fale the article fold 
pafles fiom the property of the feller to that of the purchalcr, anti 
that a profit is derived from it: — his a6ls, therefore, pafs and arc of 
force. Shafei alleges that his adds do not pals; for as the inhibition 
of an infant is becaule of infancy, it neceiJarily continues during the 
continuance of infancy ; and hence his dealings do not take cffcdl, 
any more than divorce or manumilhon pronounced by him. It is 
other wife w ith regard to the fajling and prayer of an infant, as thofe 
are valid; — and fo likewife bequejl by an infant, according to Sha/eis 
tenets; for it is a rule with him that every acl which may be per- 
formed on behalf of an infant by his guardian, fuch as purchafe and 
fale, is invalid and of no efFcdt upon proceeding from the infant,— 
whereas, on the other hand, every adl which cannot be performed on 
his behalf by his guardian, fuch as falling and prayer, is valid, pro- 
ceeding from the infant. The reafon of this is, that the adds of aa 
infant are valid only from necefiity. Now neceffity exifds with re- 
gard to falding and prayer, fiiice it is impoflible that the falls or prayers 
of the infant Ihould be obferved or performed by his guardian thofe, 
therefore, from this ncceflity, are valid, proceeding from the infant. 
Purchafe and fale, on the contrary, may be tranladled by a guardian 
on behalf of an infant; and hence concerning thefe this neceffity 
does not exill. — The argument of our doddors is, that the a£ls of the 
infant are llriflly legal, as proceeding from a competent perfon, and 
5 operating’^ 
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operating upon a fit fubjeft ; for the infant in queftion is competent 
to ad', fince he is capable of exprefiing himfelf with proprlttv, and 
of diifinguilhing between right and wrong, upon wdiicli cucuin- 
rtanccs the competency to ad depends. — The a£ls, therefore, of the 
infant in queftion are valid and effcdual ; for infancy occalions in- 
hibition merely becaufe of the infant’s being unlkilled in dealings, 
and not becaufe of infancy being in itielf a rcalon tor inhibition ; 
and the Iklll of the infant, in the prefent inftance, may be inferred 
trom the licence granted him by his guardian, iince if the infant 
were not Ikillcd, the guardian would not have granted the 
licence. 

OiijEcrioN. — If the infant be poflelled of Ikill, and empowered 
to ad, it would follow that his guardian’s authority over him 
terminates; and that the guardian, after having licenced him, has 
it not in his power to render him inhibited; — whereas it is 
otherwife. 

Reply. — The continuance of the guardian’s authority is for the 
infaiat’s advantage, in order that benefit may be derived to him in 
two ways, — in one way, by the infant ading for himfelf, — and in 
another way, by the guardian ading on his behalf. The continu- 
ance, on the other hand, of the guardian’s power to impofe inhibi- 
tion upon the infant, is becaufe of the polfibility of a change in the 
infant’s Rate or condition ; and he is accordingly entitled to inhibit 
the infant after having licenced him. It is otherwife with refped to 
divorce or manumiffion pronounced by the infant, for thofc are in- 
valid, as being particularly prejudicial; and accordingly an infant 
is incapable of divorcing his wife, or manumitting his flavc. — In 
fhort, an infant is competent to any ad purely of an advantageous 
nature, (fuch as the acceptance of a gift, or alms,) previous to ob- 
taining the licence of his guardian, whereas, in matters which may 
be either advantageous, or otherwife, (fuch as purchafe and fale,) 
he is competent ajter having obtained his guardian’s licence, not 
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before. If, however, he tranla£l a purchafe or fale before having 
obtained his guardian’s licence, the validity of it depend upon his 
[the guardian’s] approbation, as fuch purchafe or file may poflibly 
be attended with advantage. It is to be obferved that the office 
and denomination of guardian * of an infant extends to his father 
or father’s executor, and alfo to his grandfather, and to the Kdzee, 
or other executive magiftrate. It is otherwife with refpedt to thole 
whole lituation is merely conditional, (namely, governors of cities 
or dilliidts, Inch as the Ameer of Bokhara^ for as thole have not 
the power of appointing a Kiizec, they cannot grant an infant a 
licence to trade. From what is mentioned above, that “ a licenced 
“ infant becomes the fame as a licenced flave,” it may be inferred 
that all the laws which apply to the latter apply to the former 
likewife; becaufe licence operates as a removal of inhibition, after 
w'hich the licenced perfon adls in virtue of his own competency, 
whether he be a Have or an infant hence his adls or dealings are 
not reftridted to any particular defeription. 

or virtually, If the Infant above mentioned tranfadl purchafe and fale, and his 
efceiKcT guardian, perceiving this, remain filent, the infant becomes licenced, 
in the fame manner as a Have. 

and the in* If a licenced infant make an acknowledgment in favour of any: 
fn'()«iedge- pcrfoii, affcdiiig the acquilitions in his hands, fuch acknowledge- 
ments are meiit is valid, — (and fo likewife his acknowledgment affeding any 

then valid : '■ i i 

thing which may have come to him by inheritance, according to the 
Zdbir Rawdyet,) — in the fame manner as an acknowledgment made 
by a licenced flave. 


* Arab. JVallee.Somi lexicons pronounce it (perhaps more accurately) Wilke. 

A LICENCED 
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A LICENCED infant is not at liberty to contradl in marriage his 
flave or his Mokdiib^ any more than a licenced flave. It is alfo to be 
obferved that an occaiional lunatic, acquainted with the nature of 
purchafe and fale, is the fame as an infant, and becomes licenced by 
the authority of his fither or grandfather, or of his father’s executor, 
but not of any other, as was before explained ; and he is alfo fubje^t 
to the fame laws with the infant. 


but be cannot 
contrail hii 
fl.^vesin mar- 
n.A[;e. Cdfr 
of a lunatic. 
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Of GHA7.B, cr USURPATIO N. 

Definition of HAZB, ill its literal fenle, means the forcibly taking a thing 

the term. vJT from another. In the language of the law it fignifies the taking 
of the property of another, which is valuable and facred, without the 
confent of the proprietor, in fuch a manner as to deftroy the proprie- 
A^sbywhich tor’s poflcffion of it ; — whence it is that ufurpation is eftablilhed by 
eiUWimel exaaing fervice from the flave of another, or by putting a burden 
upon the quadruped of another; but not by fitting upon the carpet of 
another; bccaufe by the ufe of the flave of another, and by loading 
the quadruped of another, the pofleflaon of the proprietor is deftroyed; 
whereas by fitting upon the carpet of another the poflellion of the pro- 
prietor^ 
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prietor is not deftroycd. — It is to be obfervcd that if any pciTon know- 
ingly and wilfully ufnrp the property of another, he is held in law to 
be an offender, and becomes relponfible for a compcnlation. If, on 
the contrary, he fhoiild not have made the ufiirpation knowingly and 
wilfully, (as where a perfon deffroys property on the fuppofition of 
its belonging to himfelf, and it afterw'ards proves the right of another,) 
he is in that cafe alfo liable for a compenfation, becaufc a compenfa- 
tion is the right of man ; but he is not an offender y as his erroneous 
offence is. cancelled. 

If a perfon ufurp any thing of the clafs of firailars, fuch as articles 
eftimablc by weight, or by meafurement of capacity, and of which 
the particulars are nearly equal, and it be afterwards deftroyed in his 
polVcffion, he is in that cafe refponfible to the proprietor for a fimilar ; 
becaufe God has fo ordained in the Koran ; and alfo, becaufc the 
giving of a fimilar in return is the jufteft method, fince a regard is 
thereby (hewn both to the genus and the fubftance, and confcquently 
the injury to the proprietor is thereby removed in the mod eligible 
manner. If, however, the ufurper be not able to give a fimilar, be- 
caufe of no fimilar being to be found, he in that cafe becomes refpon- 
fible for the value which the article bears at the time of the fuit or 
contention. This is according to Hanecfa, Aboo Toofaf maintains 
that he becomes refponfiblc for the value the thing bore upon the day 
of ufurpation. Mohammed, on the other hand, has faid that he be- 
comes refponfible for the value it bore upon the day when the fimilar 
was not to be found or procur.ed. The reafoning of Aboo Toofaf is, 
that whenever a fimilar became unattainable, the thing then became 
the fame as if it was not qf the clafs of (imilars. Hence it is necelTary 
to have regard to the value on the day of ufurpation ; becaufe ufurpa- 
tion being the caufe which induces relponfibility, it follows that the 
value on the day of the eftablifliment of the caufe ought to be re- 
garded. The reafoning of Mohammed is, that the ufurper is refpon- 
fible for a fimilar I and that, as this refponfibility is afterwards referred 
^ X X X z to 
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oHciider, 
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to the value, for no other reafon than that a limilar is not to be found, 
it follows that regard is to be had to the value the article bore on that 
day *. The reafonliig of Haneefa is, that the rerpoiillbility is not re- 
ferred to the value immediately upon the cxtinflion of a fimilar, liiice 
the proprietor may, if he pleafe, delay until a fimilar fhall be found : 
but that the refponfibility is referred to the value merely on account of 
the decree of the Kdzee ; and that therefore the value on the day of 
contention (which is the day of the decree of the Kuzee) ought to be 
regarded. It is otherwife with refpect to a thing which is not of the 
clafs of fimilars ; bccaufe in fuch cafe the value is demanded from the 
ufurper in virtue of the original caufe, namely, the ufurpation; 
and therefore the value it bore on the day of ufurpatm is to be 
regarded. 

If a perfon ufurp any article of the clafs of «o«-fimilars, 
(fuch as where the particulars are different, like houfehold goods,) 
he is in that cafe refponltble for the value the article bore on the 
day of ufurpation; for as it is here impoffiblc to preferve the right 
of the proprietor with refpeft to quality, it is therefore neceflary 
to preferve that right with refpe(fl to fubfiance only, in order that the 
injury to him may be done away in the utmoft pofllble degree. (It is 
to be obferved, that if a perfon ufurp wheat in which there is a mix- 
ture of barley, he becomes then refponfible for the value, as that is 
of the clafs of non-fimilars.) 

It is incumbent upon an ufurper to reflore the identical article 
ufurped to the proprietor of it, provided it be extant in his pollcffion ; 
bccaufc the prophet has fiid, “ It is incumbent upon a perfon wiso takes 
“ a thing from another to ref ore it to him'f and alfo, “ It is not lawful 
“ for a perfon to take the goods of his breaker in any manner f (that is, 

* Arab. IWm-cr/'/wliJWa.— Literally, the day of termination; meaning, the dayoii 
which the power of returning a corapenfation-by a fimilar terminated, ^ 


neither 
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neither in a familiar eafy way, nor hy violence and contention ;) “ and 
“ therefore, if a perfon do take any thing, he mufl rejlore it to its 
“ owner'," — and all'o, becaufc the proprietor’s I'cizin or podciliou of 
his property being his own right, which the ufurper has dcftroycd, 
it is therefore incumbent on the ufurper to rcftore the right to its 
owner, — that is to fay, to give back the aftual thing taken. This, 
moreover, is what is originally incumbent, agreeable to the opinion 
of moft of tlie learned ; and the giving of the value to the proprietor 
is merely a caufe of releafe from flrife, inafmuch as it is defcflivc; 
whereas the perfc^llion lies in the relloration of the adtual thing. Some 
of the learned, however, have faid that the original obligation is that 
of giving the value ; and that the reflitution of the adual article is 
merely a caufe of releafe. A refult of this difagreement appears in the 
different dcdudlions arifing from it ; as where, for inftance, the pro- 
prietor exempts the ufurper from the value, at a time when the adlual 
thing is extant in his pofleflion; in which cafe, according to the latter 
opinion, (above mentioned, ofyo/«<? of the learned,) the exemption is 
valid ; whence if the article be deftroyed in the poffeffion of the 
ufurper fubfequent to the exemption, he does not (according to their 
tenets) become refponfible for a compenfation ; whereas, in the opi- 
nion of of the learned, he becomes refponfible. It is to be ob- in the place 
ferved that, according to the opinion of mof of the learned, it is in- ufurped;"^* 
cumbent upon the ufurper to reftore the thing to the proprietor in the 
place where he had ufurped it, becaufe the value of things varies in 
different places. — If the ufurper plead that he has lof the article, the and faiilngof 
magiftrate muft caufe him to'be imprifoned for a length of time fuf- 
ficient to afeertain whether or not he has the thing in his pofleffion, 
and muft then enjoin him to give the value of it. The reafon of this fatiifartion. 
is, becaufe the original obligation is the reftoration of the aftual thing, 
and the circumftance of the lofs of it being merely an accident, is not 
‘ credited, as it is contradicted by appearances ; in the fame manner as 
where a perfon who owes the price of goods pleads poverty, in which 
cafe he muft be confined until the truth of his plea be afeertained. — 
r Whenever, 
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Whenever, therefore, it becomes known that the article ufurped has 
really been loft in the poflcHion of the ufurper, the obligation to re- 
ftore the a(ftiial thing is annulled, and a compenfation (that is, the 
Ufurp.itir)n yalue of thethiiio;) becomes obligatory. It is further to be obferved, 

(loastooc- . \ 1 1 1 • I 

cafion re- that iifurpatioii (io as to occalion rclponlibility) takes place only with 
tannm'take refpccft to movcablcs, fuch as a garment, or the like; for the deftruc- 
piace but in tJou of thc proprietor’s [wffcftion cannot otherwife be elTeded than by 
property. Tciiioxuxl. If, therefore, a perion ftiould ufurp Idud-, and the laud be 
deftroyed in his poflcflion, (that is, be rendered ulelcls by an inunda- 
tion, or the like,) the ufurper is not refponfible for it. This is thc 
opinion of Haneefa and Ahoo Toofaf. Mohammed alleges that the 
ufurper is rcfpoulible for the land ; and this is the firft opinion of Ahoo 
Toofaf, which has likewife been adopted by Shafe'i. The arguments 
in favour of thc latter opinion are, that the pofleflion of the ufurper is 
eftabliflied with refpeft to the land ufurped, which occaflons a dcftruc- 
tion of the proprietor’s pofleflion, fince it is impoffible that one thing 
can be in the pofleflion of two people at one and the fame time.— 
Ufurpafwn, therefore, which means the annihilation of the proprietor*^ 
pofleflion, and the eftablifhment of the ufurper &, exifts in the cafe of 
land : hence land is in this refped the fame as moveable property, and 
therefore the ufurper of it is refponfible for it ; in the fame manner as a 
denying truftee; that is, if a perfon dcpofit land in the hands of an- 
other, and that other afterwards deny the depolit, in that cafe he 
becomes refponfible for the land, and fo alfo in the cafe in queftion. 
The arguments of Haneefa and Aboo Toofef are, that ufurpation is the 
eftablifhment of the ufurper’s pofleflion by a deftruiftion of that of the 
proprietor, in fuch a manner that the caufe of the eftablifhment of the 
pofleflion, and of the deftrufiion of it, is the aiftion of the ufurper 
with refped to the thing ufurped, fuch as the removal of it from one 
place to another. Now this is imprafficable with refpeft to land or 
houles, becaufe the proprietor’s pofleflion of thefe cannot otherwife 
be deftroyed than by driving him from them. But the driving away 
of the proprietor from his houfe (for inftance) is not an a£Uon of the 
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ufurper with relpe£l to the thing, but with refpedl to the perfonof 
the proprietor, and therefore amounts to the fame as if he were to re- 
move the proprietor from his cattle. In the ufurpation of moveables^ 
on the contrary, the removal is the aflion of the ufurper operating 
with rcfpedl to the article', and this is uiurpation. With rcfpeil to 
the calc of a truftee who denies the depofit, (adduced by Mohammed 
as being analogous to the cafe in queftion,) it is not admitted to be 
fuch ; but allowing that it were, it is anfwered that the ncccHity for 
a compenfation in that inftance arifes from the want of care which is 
manifefted by the denial of the truftec. 

An ufurper is refponfiblc, according to all our dofflors, for what- Tjie ufurper 
ever he breaks of a houfe, either by his relidence in it, or by his refponfbWbr 
pulling it down, becaufc that is a wilful deftrucHon, and compenfa- 
tion for fixed property is incurred by wilful deftruftion, — as where, 
for inftance, a perfon removes the manure or water from land, that 
being an a<ft with refped to the fubftance of the land. 

If a perfon ufurp a houfe, fell it, and deliver it to the purchafer, but ifhef(ill 
and afterwards acknowledge the ufurpation, and the purchafer deny 
it; and there be no witnefles on the part of the proprietor to prove it, no wit- 
in this cafe there is a difagreement between Haneefa and Aboo TooJ'af notrefpon-* 
on one fide, and Mohammed on. the other; for, according to the two *‘*^*^’ 
dilciples, the feller of the houfe is not refponfiblc on account of the 
fale and delivery of it to the purchafer ; (contrary to the opinion of 
Mohammed ;) becaufe lale and delivery to the purchafer is merely an 
ufurpation on the part of the feller ; and ufurpation of moveable pro- 
property (according to the two difciplcs) does not induce com- 
penfation. 

If ufurped land be damaged by the cultivation of it, the ufurper a ufurperof 
muft compenfate for the damage, fince he has deftroyed part of the 

• land. 
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land.— ‘He muft, moreover, deduft from the produce of the land the 
amount of his Rock, that is to fay, the quantity of the feed fown, 
and alfo the amount he may have paid for the damage ; and if any fur- 
plus ftiould then remain, he muft beftow it in charity. — The com- 
piler of the HeMya remarks that this is according to Hmeefa and Mo^ 
hammed ; but that Aboo YoQfaf\iZ% faid that it is not neceflliry to beftow 
the furplus in charity. Their arguments fhall be recited at large 
hereafter. 

When an article of ufurped moveable property is deftroyed in the 
poflehion of the ufurper, whether by his aft, or by the aft of another, 
in either cafe he is refponfible for the value of it : — according to thofe 
who hold that the giving of the value is originally incumbent, and the 
reftltution of the aftual thing a releafe, becaufe the rclcafement being 
here imprafticable, the giving of the value which was originally due is 
therefore eftablilhed and alfo according to thofe who hold that the 
reftitutlon of the aftual thing is originally due, and that the giving of 
the value is merely fubordinate thereto; becaufe the fulfilment of 
what is originally due being imprafticable, in confequence of the de- 
ftruftion of the aftual thing, the value of it is therefore due. 

If an ufurper ftiould, with his own hands, render defeftive the 
thing he had ufurped, he is in that cafe refponfible for fuch defici- 
ency ; for as, in confequence of the ufurpation, he is refponfible for the 
thing ufurped, in ail its parts, it follows that whenever the reftitution 
of any part of it becomes imprafticable, the value of that part is due 
from him. It is otherwife with refpeft to a diminution of the value 
by depreciation ; fince for that the ufurper is not refponfible, provided 
he reftore the thing in the place of ufurpation ; becaufe a diminution 
of the price arifes from the diminution of defire on the part of the pur- 
chafer, and not from the ruin or deftruftion of any of the parts of the 
thing. — It is alfo otherwife with relpeft to things fold which become 
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defedlive in the poflcflioii of the feller prior to his delivery of them ; 
for he is not in that cafe under a necellity of compenfatiou to the pur* 
chafer ; becaufe refponfibility for the article of fale is a refponfibility 
involved in the contraft ; and the fubje(fl: of the contradl is the adual 
wares, and not the qualities of them. With refpeft to ufurpation, on 
the contrary, that is an adl. and qualities are liable to be compenfated 
for by an aft, but not by a contraft, as has been already demon ftrated. 
The author of the Hedtiya has faid that this cafe alludes to ufurped ar- 
ticles which are not of an increaling nature; but that with refpeft to 
things of an increafing nature, a compenfation for the damage muft 
not be taken along with the aftual reftitution, as that would necefla* 
rily induce ufury. 

If a perfon ufurp a Have, and hire him out to work, and receive 
his wages, and the Have be thereby affefted in his value, in that cafe 
(upon the principle laid down in the preceding example) the ufurper 
muft compenfate for the damage, and muft beftow the whole of the 
wages in charity. The compiler of the Heddya remarks that this is 
according to Haneefa and Mobammed\ but that according to 
3^^?<y2^'thcre is no neceflity for his beftowing the wages in charity: 
and that the fame dlfagreemcnt fubfifts with refpeft to the cafe of a 
borrower hiring out the fubjeft borrowed. The reafouing of Aboo 
Toofafx^^ that the profit in queftion has been acquired by the ufurper 
upon his refponfibility with refpeft to the fubjeft, and upon his own 
property : the former of which, namely refponfibilfty, is evident ; and 
fo likewife his right of property ; becaufe whatever is a fubjeft of re- 
fponfibility becomes the property of the ufurper, in confcquence of 
his making compenfation, by the way of tranfition. The rcafoning of 
Haneefa and Mohammed is, that the profit in queftion has been ac- 
quired by a caule in which bafenefs exifts, namely, by an exertion 
over the property of another ; and that fuch profit ought to be be- 
llowed in charity; becaufe the caufe (that is, the exertion over the 
property of another) is the trunk, and the profit fo acquired is a 
VoL. III. Yyy • ^branch 
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branch from it ; and the qualities of the trunks or original, communi- 
cate with tile branches fpringing from it ; whence a bafenefs exifts in 
the profit alfo, as well as in the original. With regard to what Aboo 
Toojaf alleges, that “ whatever is a fubjeft of refponfibility becomes 
“ the property of the ufurper, in conl'equence of his making com- 
penfation, by the way of tranfition,” it is anlwercd that a right of pro- 
perty eftablilhcd merely by the way of tranfition is a defeAive right of 
property^ and therefore bafenefs is not removed by it. If, however, 
the flave be deftroyed in the pofl'eflion of the ufurper, fo as to make 
him liable for his complete value, he may in that cafe give the wages 
in payment of the compenfution, becaufc the bafenefs which exifts 
with regard to fuch wages is only on account of the right of the pro- 
prietor; (whence, if they were paid to the proprietor, it would be 
lawful for him to receive and convert them to his own ufe:) they 
may therefore be paid to him; and, in confequence of fuch payment, 
the bafenefs which would otherwife attach to them is removed. It is 


different where the ufurper fells the Have, who is afterwards deftroyed 
in the pofleftion of the purchafer, and is then proven to be the right 
of another, for which tfte purchafer pays a compenfation, becaufe in 
fuch cafe it is not lawful for the ufurper to give the wages to the pur- 
chafer in payment of the price, fince the bafenefs which exifts in the 
wages is not on account of the right of the purchafer. Still, how- 
ever, if the ufurper, in this cafe, be not pofl'eflcd of any other pro- 
perty than the wages, he may then lawfully give that to the pur- 
chafer in return for the price which he had taken from him, becaufe 
under thefe circumftances the ufurper ftands in need of it, and he is 
therefore permitted to apply it to the anfwering of his neceffities. If, 
however, he fhould afterwards acquire other property, he muft be- 
llow from it in charity an amount equal to llie wages, provided he 
was rich at the time he made ufe of the price he received from the 
purchafer; but if, on the contrary, h^j was at that time poor, he is 
not required to beftow any thing in charity. 


Ip 
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If a perfon ufurp one thoufand dirms, and with thofe thoufand 
purchale a female flave, whom he afterwards fells for tdk thoufand, 
and then with thefe two thoufand purchafe another female flave, 
whom he again fells for three fhouliind, in that cafe the ufurper mull 
bellow in charity the whole of the profit, namely, two thoufand 
dinns. This is according to and and the prin- 

ciple of it is, that whenever either an ulurper or a trullee perform any 
afl w^h refpeeft to the thing ulurped, or the depofit, and thereby ac- 
quire profit, luch profit (according to IJaneefa and Mohammed) is not 
lawful and fanflihed to them ; in oppofition to the opinion of Aboo 
Toofaf. The opinion Hamefa and Mohammed, in this particular, 
with regard to a depojit, is evident, lince the property of it is not re- 
ferred to a period antecedent to the aft of the truflee; for, as the pro- 
perty cannot be proven from refponfibility at that time, it follows tliat 
the aft of the truftee was not exerted upon his own property. It is 
to be obferved, however, that what is here mentioned of the opinion 
oi Haneefa ^i\di Mohammed evident with regard to a depolit, al- 
ludes to fuch depofits only as confifl: of goods, and not of money; for 
if the depofit confift of money, and the truftee, at the time of pur- 
chafing the female Have, fay “ I purchafe her with this money,” 
(pointing to the identical money in depofit,) and he accordingly dif- 
charge the price with that very money, in that cafe the profit mull: 
be beftowed in charity ; whereas if, on the contrary, at the time of 
making the bargain, he point to the money in depofit, and pay the 
price with other money, — or point to other money, and pay the price 
with the depofited money, — err, if he Ihould not point to any money, 
but exprefs himfelf in an abfolute manner, faying “ I purchafe this 
“ flave for one thoufand dirms)' (not “ for thefe thouland dirms,") 
and he pay the price vi4|h th€ thoufand dirms in depofit, — in all thel'e 
cafes the profit acquifed is free and lawful to the truftee. Such allb 
is the (pinion of Koorokhee ; and the reafen of it is, that by pointing to 
fpecific dirms at the time of purchafing, the dirms are not thereby 
rendered fixed and J^ecific, but that, on the contrary, it is lawful for 
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the purch^er to give other dlrms than thofe referred to; and that 
therefore, % fuch cafe, the profit acquired is not bafe; excepting 
when, in purchaling the faid Have with the thoufand dirnu in depofit, 
he points to thefe very d'lrms, and pays the price with the fame.— 
The Hantefte do«5tors, on the contrary, allege that the profit is not 
lawful to the truftee, neither before the giving of compenfation, nor 
after it : and this is approved ; becaufe this law has been recited in an 
abfolute manner, both in the Jama Sagbeer and the Jama Kaiser ^ in 
treating of Mo%dr 'tbat. 


but not pro- 
fits of any 
different de- 
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If a pcrfon purchafe with one thoufand ufurped dirms a female 
flave worth two thoufand, and make a gift of her to any perfon ; or 
purchafe wheat with the faid thoufand, and eat the fame; he is not, 
under fuch circumftances, required to beftow any thing in charity. 
This is a cafe in which all arc agreed ; and the principal of it is, that 
although the female flave be worth two thoufand dirmsy yet fhc is not 
of the fpecies of dirms, fo as to occafion ufury ; for ufury does not 
take place excepting when the profit is of the fame deferiptiou as the 
principal. 


SECTION. 

Of ufurped Articles altered by ABs of the Ufurper, 

An aTteration WHENEVER an article ufurped is altereJlrt confequence of an a<5t 
rhe^lrricir" ufurpcr, ill fuch a manner that it lofes both its name and its 

th^^ro ert* purpofe, it is then feparated from the right of the proprietor, 

of it in the and becomcs the property of the ufurper, and the ufurper becomes 
remiuM xe-**** rcfponfible for it J but he is not entitled to derive any advantage from 

it 
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it until he pay the compenfation. An example of this occurs where 
a perl'on ulurps a goat, kills it, and afterwards roafts or boils it ; or 
ufurps wheat, and afterw'ards grinds it into flour; — or ulurps iron, 
and makes a iword from it; — or ufurps clay, and makes a vellcl from 
it. What is here advanced is according to our dodlors. Sbafei main- 
tains that, after the alteration in the article, the right of the proprietor 
to it is not extinguifhed, but he is entitled to take from the ufurper 
the flour of his wheat. There is alfo a report from Aboo Toofaf to 
the lame elfed. He, however, maintains that in cafe the proprietor 
chufc to take the flour of the wheat, he is not entitled to a compenfa- 
tion for the damage, as that would induce ufury; vj\\txc^% Sbafei 
holds that he is entitled to a compenfation from the ufurper for the 
damage. It is alfo related, as an opinion of Aboo Toofaf that the right 
of property with refpe<a to an ufurped article which has been altered 
ceafes in the proprietor, but that it may be fold to anfwer the debt due 
to him, (namely, the compenfation,) and that, in cafe of the death 
of the ufurper, he has a preferable claim to the other creditors with, 
refped to the article in queftion. The reafoning of Sbafei is, that the 
fubftance of the thing being extant, notwithftanding it have under- 
gone an alteration, it follows that the right of property ftill remains 
in the proprietor, fince the quality is merely a dependant on the fub- 
flancc ; — as where, for inftance, the wind blows wheat into the mill 
of another perfon, and it is ground into flour; in which cafe it con- 
tinues the property of the original proprietor of the wheat ; and fo 
alfo in the cafe in queftion. With refpe<a to the adt of the ufurper 
by which the thing is altered,- it is not to be regarded, fince it is an 
unlawful adl, and confequently incapable of becoming the caufe of 
property, as has been explained in its proper place. The cafe is 
therefore the fame as if |he adl: had never exifted in the fame man- 
ner as holds where an ufurper kills an ufurped goat, and tears the Ikin 
of it in pieces. The argument of our dodlors is, that in the cafe in 
queftion the ufurper has performed an operation which bears a value, 
and has therefore deftroyed the right of the proprietor in one relpedl, 
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inafmuch as the appearance is no longer the fame, whence it is that 
the name is changed, and many. of the original purpofes of the article 
defeated ; as grains of wheat, for inftance, which are fit for being 
fown or roartcd, but after being converted into flour are no longer fit 
for thefe purpofes. In (hort, by the alteration of an article ufurped 
the right of tlie proprietor is deftroyed in one fliape, and that of the 
ufurper with rcfpedt to the qualities is eftablilhed in every (hape; ;nd 
hence the right of the ufurper has a fuperiority with refped: to the 
original of that thing which has been in one fhape deftroyed. (With 
refpe£t to the a£b of the ufurper, it is not made the occafion of pro- 
perty becaufe of its illegality, but becaufe of its being the performance 
of a valuable oj)eration. It is otherwife with regard to a goat flain by 
the ufurper, and the Ikin of it torn to pieces; for, after the killing of 
a goat, and the deftrudtion of its Ikin, the name of goat is ftill retained, 
fince it is common to fiiy “ a Jlaughtered goat." With refpe(ft; to 
what has been recited, that “ the ufurper is not entitled to deiive 
. “ any profit from the article until he pay the compenfation,” it is ac- 
cording to a favourable conftru£tion of the law. Analogy would lead 
us to conclude that it is lawful to derive a profit from the article before 
the payment of a compenfation. This is the opinion of Hajan and 
Ziff er, and there is alfoa report to that eft'eft from Haneeja^ of which 
the relator is the lawyer Zboo Lays. The fealbn derived from analogy 
is becaufe, after the alteration, the ufurper becomes the proprietor of 
the thing, and may therefore perform any ail with relpeil to it, or 
derive profit from it, in the fame manner as he might lawfully give it 
away or fell it. The reafon, however, for a more favourable con- 
ftruilion is, that in the days of the prophet a goat having been killed 
and roafted without the confent of the proprietor, the prophet ordered 
that the prifoners fhould be' fed with it, rtfeaning, that it fhould be- 
beftowed in charity upon them. Now this order of the prophet 
evinces that upon an alteration in the ftate of an article ufurped, it is 
feparated from the property of the proprietor, and that it is unlawful 
for the ufuipcr to derive a profit from it until he have fatisfied the 
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pi'oprletor. Moreover, if it were lawful to the ufurper under thefc 
ciicumftances to take a profit, a door would be opened for uluipation; 
and, therefore, to prevent fueh miichievous confcquenecs, tiic ,\c- 
quifition of a profit before fatisfadion being made is not permitted. 
With refped to’ the ahertions of Hajfcn and y- jfft-’r adduced in lupport 
of their opinion, that “ the or the ya/e of the thing is lawful;” 
it is anfwercd, that notwithlfanding the illegality of deriving profit 
from the article ufurped, ftill the fale or gift of it is lawful, becaufe 
the article in queflion is the property of tlie ufurper, and the gift or 
lale of property held under an invalid right is lawful. Where, how- 
ever, the ufurper makes a compenfation for the thing ufurped, he is 
entitled to derive an advantage from it, becaufe the right of the pro- 
prietor has been transferred to him in confequence of his making com- 
penfation; and it becomes the fame as an exchange between the 
ufurper and the proprietor with their mutual confent. In the fame 
manner, alfo, he is entitled to derive profit from the thing in queflion 
when the proprietor exempts him from refponfibility for it ; becaufe 
in confequence of fuch exemption the right of the proprietor ccafes ; 
and fo likewife where the proprietor takes the compenfation from the 
ufurper, or where he demands it and the ufurper aflents thereto, as 
in that cafe the confent of the proprietor is obtained ; and fo alfo w here 
the Kdzee paffes a decree direffing the ufurper to pay a compenfation 
to the proprietor, — or fvhere the ufurper pays the compenfation upon 
the decree of the becaufe in that cafe likewife the confent of 
the proprietor is obtained, lince the Kdzee pafles the decree at his fuit. 
It is to be obferved that in the fame manner as a difagreement fublifls 
between our doiElors and Shafe'i concerning thefe cafes, fo likew'ife 
with refpeft to the cafe of a perfon ufurping wheat and fowing it, or 
ufurping the ftoncs of dates and planting them. In the opinion of 
Aboo Toofaf^ however, it* is lawful even in thefe cafes for an ufurper 
to enjoy profit before the payment of compenfation, becaufe in both 
thefe cafes the ufurper has deftroyed the fubftance of the thing ufurped 
in every refpeft. It is othervvife in the cafes before recited; for in 

thofe 
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thofe inftances the ufurper is not entitled to derive profit, fince there 
the fubftance of the article continues in one refped extant. In the 
cafe, therefore, of fowing ufurped wheat, it is not neceflary (accord- 
ing to jlboo Toofaf) to beftow in charity fuch part of the produce of 
it as exceeds the quantity fown and the expence of the labour ; con- 
trary to the opinion of Haneefa and Mohammed, as has been already 
explained. 

Any altera- jp perfon ufurp ffold or filver, and , convert it into dirms or 

tion wrought * ° • r i n 

upon gold or ocenarSy or make a vcflel from it, luch lilver or gold does not lepai ate 
iransVerthT property of the proprietor, according to Haneefa, — whence 

propertyofit. he is entitled to take it from the ufurper without giving him any com- 
penfation. The two difciples maintain that the ufurper, in fuch 
cafe, acquires a property in the metal, and owes a compenfation of a 
fimilar quantity of gold or filver to the original proprietor; becaufe he 
has performed a valuable operation upon the metal, which in one 
lhape deftroys the right of the proprietor, lince in fo doing he has 
broken it down fo as to deftroy its original purpofes, inafmuch as bul- 
lion is unfit to become the flock in a contract of Mozdribat, or of 
partnerfhip, whereas coined money has this fitnefs. The reafoning 
of Haneefa is, that in the cafe in queflion the fubftance of the thing 
ufurped is extant in every refpeft, infomuch that it Itill preferves its 
name; and the purpofes to which gold and filver relate, fuch as price 
and weight, are alfo extant, infomuch that ufury by weight takes 
place in them when coined, in the fame manner as before coinage.— 
With regard, moreover, to the fitnefs of them (when coined) for 
conftituting flock, it is an effeft of the workmanfhip, and not a qua- 
lity inherent in the fubftance of the thing. Befides, the workmanfhip* 
in queftion does not always increafe the value, but is fometimes at- 
tended with value, and fometimes not ; as jvhere,^ for inftance, genus 
is oppofed to genus,— in which cafe workmanfhip is of no value. 
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If a perfon ufurp a beam, and build a houfe upon it, the beam is 
in that cafe feparated from the property of the proprietor, and the 
ufurper muft make a compcnfation to him for the value of it. Shafei 
maintains that the proprietor is entitled to take it. The arguments of 
the two parties on this point have been already recited ; but in this 
cafe there is another reafon in addition to thofe of our dotStors, namely, 
that if (according to the opinion of Shafei) the proprietor were to take 
the beam, an injury would refult to the ufurper, as his houfe would 
thereby be demolilhed without his receiving any compenfation. — 
Where, on the contrary, (according to the opinion of our dodors,) 
the beam is feparated from the property of the proprietor, and be- 
comes the property of the ufurper, although an injury be thereby oc- 
cafioned to the proprietor, yet that is done away by the ufurper 
making compenfation. The cafe is, therefore, analogous to one 
where an ufurper fows the belly of his male or female (lave with an 
ufurped thread *, or inferts an ufurped plank into his own boat ; for 
in thefe cafes the proprietor is not permitted to take away the threail 
or the plank, but is entitled to a compenfation for their value. 

If a perfon ufurp and (lay the goat of another, the proprietor has 
it in that cafe at his option either to take a compenfation for the 
value from the ufurper, making over the goat to him, or to keep 
the goat, receiving from the ufurper a compenfation for the damage 
done by flaughtering it. Such alfo is the law with refpeft to 
a camel ; or where a perfon cuts off one of the legs of a goat or camel 
belonging to another. This is according to the and 

the reafon of it is, that a deftruftion of the animal is occafioned in one 
refpe<a in a termination of many of its ufes, fuch as milk, and pro- 
geny, and the tranfportation of burdens, whilft fome ot its uies ftill 
continue, fuch as that of the fiejh^ for inftance ; whence the cafe is 

■m 

* This is the literal meaning in both the Arabic and Perfian verllon ; but what cudoin 
or porticular operation it alludes to, the tranflator has not been able to difeover. 
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iiniilar to that of a large rent in cloth. If, however, a perfon flay or 
I'Lit oft the leg of a quadruped of which the flefli is not edible, the 
j'roprictor is entitled to take from him a compenfation for the whole of 
the value; for in fuch cafe the flaying or maiming is in every refpet£l 
a deftrudion. It is otherwife where an ufurper cuts off the hand or 
foot of a male or female flave ; for in that cafe the proprietor mufl: re- 
ceive back the flave, together with the fine, fince the capability 
of yielding profit ftill exifts in man after the lofs of a foot or a 
hand. 

If a perfon tear a piece of cloth, the property of another, fo as to' 
occalion a fmall rent in it, he is in that cafe refponfible for the damage, 
and the cloth remains with the proprietor, fince the fubftance of it is^ 
extant in every refped, nothing more having happened to it than a 
defeat ; — vyhereas, if the rent were large, fo as to deftroy many of its 
ufes, the proprietor would in that cafe have it in his option either to 
tike the whole of the value from the ufurper and give him the cloth, 
(fince he has deftroyed it in every refped, even as much as if he had 
burnt it,) or to keep the cloth and take a compenfation for the damage; 
becaufe a large rent is in one refped merely a defedl, inal'much as the 
fubflance of the cloth is flill extant, as well as fomc of its ufes like- 
wife. It is to be obferved that what is recited by Kadooree upon 
this fubjed, implies that a large rent is fuch as occafions a deftrudion of 
many of the advantages. In fad a large rent is fuch as occafions a deftruc- 
tion of fome of the parts of the cloth, and alfo of fome of its ufes ; fome 
of the parts and fome of the ufes {till remaining, (as where, for in- 
ftance, before the accident of the rent, the cloth was capable of being; 
made into an upper or under garment, and afterwards lofes that capa- 
bility ;) whereas a fmall rent is fuch as does not induce a deftrudion. 
of any of the ufes, but merely occafions a damage ; for Mohammed, iiv 
ihc. Mahjoot, has laid “ the cutting of a, garment is a great damage, 
“ notwithftanding it occalion only a deftrudion of fome of the 
“ ufes.” ■ 


If 
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If a pcrfon ufurp land, and plant trees in it, or cre£l a huilding Cafecfpl.nt- 
npon it, he muft in that cafe be direded to remove the trees and clear 1'’^. "Jpon 
the land, and to redore it to the proprietor; becaufc the prophet has ''‘“J- 

laid “ there is no right iroer the feed of the opprefforf (alluding to the 
plazating of trees ;) and alfo, becaufe the property of the proprietor 
Hill exifts as it did before, iince the land has not been deftroyed, nor 
has the ulurper become proprietor, inafmuch as he cannot become the 
proprietor but by fome one of the caufes which eftablilh property, of 
which none here exift. In this cafe, moreover, ulhrpation is not 
eftablilhed * ; and therefore the pcrfon who has fo employed the land 
of another is ordered to clear and rcftorc it to the owner, in the fame 
manner as in the cafe of his putting his food into the veflel of another. 

If, however, the removal of the trees or the building be injurious to 
the land, the proprietor of the land has, in that calc, the option of 
paying to the proprietor of the trees or the building a compenlation 
equal to the value they would bear when removed from the ground, 
and thus pofleffing himfelf of them ; becaufe in this there is an ad- 
vantage to both, and the injury to both is obviated. By the exprelfion 
“ paying a compenfation equal to the value they would bear when 
“ removed,” is to be underftood paying the value which the trees or 
houfe hear upon the proprietor being direded to remove them ; becaufe 
his right exifts only with refpeft to the trees or building “ as required 
“ to be removed^ fince he is not at liberty to leave them upon the 
ground. It is therefore rcquifite to appreciate the land without the 
trees or the building, and afterwards to appreciate it with the trees or 
building, (as removeable at the landholder’s defire;) and whatever 
may be the excefs of the fecond appreciation over the firft is the 

* There appears, at firft fight, a fort of incongruity in opening the cafe " If a pcrfon 
“ ufurp, &c.” and then faying “ ufurpation is not eftablilhed.”— The exprelfion, how- 
ever, only means that “ ufurpation, in the fenfe of the law, as requiring atonement^ is not 
“ cftablilhccl,’’ the reafon of which is, that ufurpation cannot take place with refpcdl: to 
fixed property, as has been already explained; fee p, 526. 
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amount of the compenfation which the proprietor of the land is re- 
quired to pay to the proprietor of the trees or building.-— (It is to be 
obferved that the value of trees or of a building which are liable or re- 
quired to be removed is lefs than that of trees or a building which are 
permitted to {land, lince the expence of removal muft be deduded 
from the value of trees or buildings which are removeable.) 


Cafe of dying 
ufurpcdcloth; 
or grinding 
ufurped 
wheat into 
flour. 


If a perfon ufurp the cloth of another and then dye it red, or the 
flour of another and then mix it with oil, in that cafe the proprietor 
has the option of taking from the ufurper a compenfation equal to the 
value of the white cloth, or an equal quantity of flour, giving the red 
cloth or the mixed flour to the ufurper,— or, of taking the red cloth 
or the mixed flour, giving to the ufurper a compenfation equal to the 
additional value thefe articles may have acquired from the red dye, or 
the mixture of oil. Shafei maintains that in the cafe of dyed cloth the 
proprietor of it has a right to take it, and then to telLthe ufurper to 
feparate and take, to the utmoft of his power, his dye from it ; for 
he holds this cafe to be analogous to that of a plot of ground ; (in 
other words, if a perfon ufurp a piece of ground belonging to another, 
and afterwards ere£t a building upon it, the proprietor is entitled to 
take the ground, defiring the ufurper to dig up and carry away his 
building ;) becaufe the feparation of a dye from ftained cloth is equally 
pra£licable with the removal of a building from the ground on which 
it Hands. It is otherwife in the cafe of oil mixed in flour, becaufe 
the feparation of the oil is then imprafticable. The argument of our 
doiHors is that, in what they have advanced on this point, an atten- 
tion is (hewn to the interefts of both parties, an option, however, 
being allowed to the proprietor of the cloth, as he is the original. It 
is otherwife in the cafe of a plot of ground ; for in that inftance the 
ufurper is entitled to the fragments of the houfe after its being pulled 
down (that is, to the bricks, wood, &c.) whereas a dye, when fe- 
parated from cloth, is loft, and cannot be collefted by the ufurper of 
the cloth. It is alfo otherwife in the cafe of a garment blown by the 

wind 
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wind into the vat of a dyer, and becoming ftained in confcquence ; for 
in that cafe the dyer is not refponfible for the garment ; on the con- 
trary, the proprietor of the garment muft take it fo dained, aiui pay 
to the dyer the value of his dye, as in this cafe no degree of blame is 
imputable to him. It is to be obferved that Aboo AJj'ama has faid that 
when a perfon ullirps the cloth of another, and dyes it, the proprietor 
of the cloth may, if he pleafe, fell it, and dedufl from the price a 
proportion equal to the value of the white cloth, and give to the dyer 
a proportion equal to the value of his dye; for as the proprietor of the 
cloth has it in his power to refufe taking the dye and paying a com- 
penfation for its value, it follows that when he does refufe to take it, 
the cloth mufl: be fold, that he may receive his proportion, and that 
the interefts of both may be attended to. This reafoning of Aboo Af- 
fama equally holds in the cafe where a garment is ftained in confe- 
quence of being blown by the wind into the veflel of a dyer ; and in 
the fame manner, the reafoning adduced in the cafe oftcloth equally 
holds in the oafe of flour. As flour, however, is of the clafs of fimi-* 
lars, it mufl be compenfated for by a fimilar ; whereas cloth, as being 
an article of price, mufl be compenfated for by a payment of its value. 
Mohammed, in the Mabfaot, has faid that flour mufl alfo be compen- 
fated for by value, becaufc flour is altered by being baked, and is no 
longer of the clafs of fimilars. (Some have explained the meaning of 
the value of flour to be a fmular quantity ; and that Mohammed has 
ufed the term value inflead of fimilar, bccaufe a fimilar is an equivalent, 
in the fame manner as value.') It is to be obferved that a yellow dye is 
the lame as a red dye ; but thft with regard to a black dye there is a 
difference of opinion ; Haneefa holding it to be a defefl, whereas the 
two dilciples maintain that it is not a defeft, but, on the contrary, 
the caufe of additional value. Some have faid that this difference of 
opinion ariles from the different periods of time ; and others have faid 
that if the cloth be of fuch a nature that a black dye occafions a dimi- 
nution of its value, the dying of it muft in that cafe be conlidered as a 
damage or defefl ; .but that if 'it be of fuch a kind as to receive an in- 



54^ USURPATION. Book XXXVII. 

creafi of value from a black dye, the black dye is the fame as a red 
dye. If, however, the ufurped cloth be of fuch a nature that a red 
dye occafions a diminution of its value, (as if, for inftance, the value 
of it having been thirty aJ-'/vai, it Ihould, after receiving the red dye, 
be worth only twenty d'lnns,') in that cafe it is related as an opinion 
of Mohammed, that regard muft be had to the additional value which 
the red dye may have occahoned in fome other piece of cloth ; and if it 
amount to five dirim, that then the proprietor of the cloth has a right 
to take it, and to receive, befides, dirms from the ufurper.; for 
the proprietor of the cloth is entitled to a compenfation of ten dirms 
from the.'ufurpcr for the amount of the damage occafioned to his cloth ; 
and the ufurper is entitled to live dirnu from the proprietor as the 
value of his dye, having operated that increale upon another piece of 
cloth. Hence the proprietor is entitled to take five dirms from the 
ufurper, and the remaining five is cancelled by the value of the dye 
thus eftimated at live dirms. 


SECTION. 


An ufurper, If a perfpn ufurp any article of goods or furniture*, and damage 
Sfulrp! proprietor demand a compenfation for the value from the 

ed, becomes ufurper, he [the ulurper] in that cafe becomes the proprietor of fuch 
it upon the article, according to our dodors. Shi^ei maintains that the ufurper 
mr/infthe proprktor, becaufe the ad of ufurpation, as being 

value; oppreffive and illegal, is therefore incapable of occafioning a richt of 
property ; in the fame manner as where a perfon ufurps a Modabbir, 


• Arab. RMt wa Malta-, houfehold-J^f, &c. as oppofed to ilifi/.— The diftimaion is 
fully explained elfcwherc. 


and 
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and injures hinov and the proprietor takes from him the value of the 
Modabbir as a compenfation for the injury, — in which cafe he [the 
ufurper] does not thence become proprietor of the Modabbir. 'Fhc 
reafoning of our dodtors Is, that in the cafe in queftion the proprietor 
of the article obtains a return for it ; and as the article ufurped is fit to 
be fhifted from the property of one perlon to that of another, the 
ufurper becomes the proprietor of it, in order to remove the injury he 
would otherwife fuflain. It is different with refpedt to a Modabbir, as 
he is not fit to be removed from the property of one perfon to that of 
another. (The contradf of 'Tadbeer, however, is fometimes annulled 
by order of the Kdzee; in which cafe the fale of the Modabbir is law- 
ful, as it then is the file of mere property, lince he becomes I'uch by 
the annulment of the contradt.) — It is to be obferved that, in afeer- 
taining the value of the article ufurped,' the allcrtion of the ufurper, 
confirmed by an oath, is to be credited, lince the proprietor is the 
claimant of a large value, and the ufurper is the denier of the f ame, 
and the aflertion of the denier upon oath muft be admitted; — unlefs,.' 
however, the proprietor bring evidence in fuppoit of liih claim; for 
then the aflertion of the proprietor mull be credited, as being lup- 
ported by evidence, which is convincing proof. — If, therefore, tlic 
fubflance of the article ufurped appear or be found at a period when 
the value of it is greater thaix the compenfation given by the ufurper, 
and fuch compenfation have been given in confequence of the claim of 
the proprietor, or of evidence adduced by him, or of the non-denial 
of the ufurper, — the proprietor,, in that cafe, has not the option of 
taking the fubflance of the thing ufurped : on the contrary, it remains 
the property of the ufurper, fince his property in it ha , been rendered 
complete in confequence of a caufe conjoined with the coalent of the 
proprietor, inafmuch as he claimed that extent of value; — whereas 
if, on the contrary, the proprietor have taken a compenfation in con- 
fequence of the aflertion of the ufurper, corroborateil by an oath, he 
has in that cafe the option either to adhere to the compenfation he has 
taken, or to take the fubflance of the article ufurped, and rcflore to 
n the 
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the ufurper the compenfation he may haare taken; for under fuch cir- 
cumftances the confent of the proprietor was not complete with re- 
fpe£l: to the quantity, fince he claimed a larger quantity, but was 
obliged to take the quantity in queftion from his want of proof to 
eftablifh the other. If, on the other hand, the fubftance of the ar- 
ticle uliirped be found at a period when its value is equal to, or lefs 
than, the compenfation taken,— and the proprietor Ihould have taken 
the compenfation in conformity with the affertion or oath of the 
ulurper, the law (according to the Zdhir Rawdyet) is the fame as 
already recited ; that is, the proprietor has the option of either ad- 
hering to the compenfation he had taken, or of taking back from the 
ufurper the fubftance of the article, and- reftoring to him the amount 
of the compenfation. This is appro\>ed; becaufe the confent of the 
proprietor to take the compenfation in queftion was not complete, in- 
afmuch as he claimed a larger fum, which he did not get, and 
hence he has the option, becaufe of the non-exiftence of his 
'confent. 

If a perfon ufurp a flave, and fell him, and the proprietor take the 
value of him from the ufurper as a compenfation, the fale is in that cafe 
valid. If, on the contrary, the ufurper emancipate the flave, and the pro- 
prietor afterwards take a compenfation, the emancipation is not valid; 
becaufe the right of property eftablifhed in the ufurper by his pay- 
ing the compenfation is defective, as being eftablifhed by a retrofpec- 
tive reference, from a principle of iieceffity ; (whence it is that the right 
of property in an ufurper takes place with refpedt to earnings of labour, 
but not with refpeft to progeny ; — in other words, if a perfon ufurp a 
female flave, and take to himfelf the earnings of her labour, and af- 
terwards pay a compenfation to the proprietor, the earnings are in 
that cafe his property ; but if fhe fhould bear children whilft in his 
pofTeftion, and he afterwards pay a compenfation to the proprietor, 
the children are not his property.) — In fhort, the right of property 
eftablifhed in a ufurper in virtue of his payment of compenfation is 
6 defedive ; 
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defeftive; and a dcfc(S:lvc right of property if? fufficient to legalize fale, 
but not emancipation ; in the fame manner as the right of propertv 
cftabliflied in a Mokdtib with refpeft to the earnings of his labour is 
defeftive; yet if he fhould fell a flavc whom he may have earned by 
his labour it is valid ; whereas if he were to emancipate him, the eman- 
cipation would be invalid. 

The fruit of an ufurped orchard, and the children of an ufurped 
female flave, together with their produce, (fuch as their increafe of 
llature and beauty,) are a truft in the hands of the ufurper. If, 
therefore, they be deftroyed, he is not refponfible for them; — unlels, 
however, he fliould have co'mmitted a trefpafs with regard to them, 
or lefufcd to anfvver the demand of the proprietor to deliver them up 
to him ; for in thefo cafes he is refponfible. Shc^e'i maintains that the 
increafe of an article ufurped, whether it be conjoined (fuch as increafe 
of ftature or of beauty) or feparated (fuch as progeny,) is a fubjcifl of 
refponfibility ; becaufe ufurpation is eftabliftied with refpeft to it; 
for ufurpation means the ejiahlijhment of pojjejfwn over the property of 
another without the cotifent of that other \ and as this definition applies 
equally to any increafe which may accrue upon fuch property, it is 
therefore a fubjedl of refponfibility, although the ufurper have not 
difpofleffed the proprietor of it ; in the fame manner as the fawn is a 
fubje£t of refponfibility, in a cafe where a perfon takes a deer out of 
an inclofurc*, and it afterwards brings forth whilft in his pofleflion, 
notwithftanding that it [the fawn] had not before been in the poflef- 
fion of any one, fo as to eftablifli a dilpoflefllon. The realbning of 
our doftors is, that ufurpation means “ the eftablilhmcnt of pofletfion 

over the property of another, fo as id defray the poffejfon of the 

♦ In the text the cafe is ftippofed that of a pilgrim driving a deer out of the facred ter- 
ritory round tranflator has hazarded a fmall deviation from the original 

in this inftance, merely with a view to familiarize the alluflon in the mind of an European 
reader. 
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“ proprietor,^'* (as has been already explained.) Now the poffeffion 
of the proprietor had not been ellabliihed, with rcfpeft to the increafe, 
fo as to admit the dell.rudion of it. Befides, if the poffelTion of the 
proprietor with regard to the increafe be admitted by way of depeiid- 
ancy on his property, ftill his pofleflion continues, and the ulurper 
has not deflroyed it ; for it is apparent that the ufurper has not hindered 
him from taking his increafe ; — yet if he refufe to give it to him upon 
his demand, he is then refponfible to him for it ; in the fame manner 
as where he commits a trefpals with regard to it, by deftroyingit, or 
killing and eating it, or felling it and delivering it to the buyer. — 
With refpeft, moreover, to the fawn before mentioned, it is not a 
fubjcdl of refponfibility when deftroyed prior to the ability of the tref- 
pafler to place it in the inclofure, becaufe he is not, before that, 
guilty of any obftrudion or hinderance; — in Ihort, he is liable to re- 
Iponfibility only where he deftroys the fawn after his ability to place it 
in the inclofure ; and this becaufe he is then guilty of an obftruftion 
.after the eftablilhment of the claimant’s right *. 

If a female flave be injured by bearing a child whilft in the pof- 
fehion of the ufurper, and the value of the child be equal to the da- 
mage fuftained, the ufurper is not liable for a compenfation. Shaj'ei 
and Ziffer maintain that the value of the child cannot be made a re- 
medy for the injury ; becaufe the child is the property of the pro- 
prietor of the flave ; and confequently cannot be applied to remedy the 
damage fuftained by her ; — in the fame manner as in the cafe of the 
fawn above recited ; — that is to fay, if a perfon drive a deer out of an 
inclofure, and fhe then bring forth a young one, and be injured by 
fuch delivery, and the value of the young be adequate to the damage, 
in that cafe the perfon is not only obliged to reftore the deer and its 

* A fmall portion of the text is here omitted, as it relates merely to the prohibition 
againft trefpafllng upon game in the facred territory, (round Mecca^) a fubje6l the difeuffion 
of which is of little importance to the point in queftion, and which is treated of at large 
clfcwherc.— (Sec Zeyid ) 
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young one to the inclofure, but muft alfo make good the damage fuf- 
tained. It is alfo the fame where the child dies prior to the ufurper’s 
reftoration of the mother ; or where the mother dies in confcquencc 
of the delivery of the child, and the value of the child is adequate to 
remedy the lofs; or where a perlon fheers the wool of a Ihecp be- 
longing to another, or lops off the branches of a tree belonging to an- 
other, or caftrates the Have of another, or teaches him the know- 
ledge of fome art in confcquencc of which he is rendered in any refpeef 
defc(ftive * ; — for in all thefe cafes the perfon fo ading is rei'ponfible 
for the injury, notwithftanding the value of the article be incrcafed 
in confequcnce. The arguments of our doctors are that, in the in- 
ftance in queftion, the caufe of the increafe and of the injury is the 
fame, namely, childbirth ; — and fuch being the cafe, the injury is 
not taken into the account, becaufe, in oppofition to it, an increafe 
has been obtained. Hence an injury of this nature does not occalion 
refponfibility ; it being, m fa£f , analogous to where a perlon ufurps a 
fat female Have, who afterwards becomes lean, and then grows ftt 
again; or who lofes two of her fore teeth, and then acquires two 
new ones ; — or where a perfon cuts off the hand of an ufurped Have 
whilft in the poffeffion of the ufurper, and the ufurper receives the 
fine from him, and gives it with the flave to the proprietor; — for in 
all thefe cafes no compenfation for the injury is incumbent upon the 
ufurper. — With refpeft to the cafe of the fawn, as adduced by Zijer 
and SAqfei, it is not admitted as applicable. — With refpeft, more- 
over, to the death of the mother, in confequence of her delivery, (as 
alfo adduced by them,) there are two opinions on record. — The firft 
is, that if the value of the child be adequate to remedy the injury, it 
is then taken as fuch ; and the fecond (which is according to the 
Zd&ir Rawdyet) is, that the value of the child cannot be taken as a 
compenfation for the injury, for this reafon, that the delivery is not 

* That is, defcAive in regard to the purpofe for which his mailer had intended him ; 
3$ by a lofs of health, or any accident fullained in the couric of his learning the art. 
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to be confidered as the caufe of the mother’s death, fince delivery is not 
iieccflarily conneded with death, being more frequently attended with 
fafety. Where, on the other hand, the child dies prior to the refto- 
ration of the mother, the injury is not remedied ; becaufe there was 
a neceflity for the reftoration of the original (namely, the mother) in 
the condition in which ftie was at the period of ufurpation ; and as 
tlie afterwards fuftained an injury by the birth of a child, and the fruit 
of the injury (namely, the child) cannot, becaufe of its death, be 
given along with the mother, it follows that the mother is not re- 
ilored in the condition in which (he was at the period of ufurpation. 
With refpc£l to the caftration of a have, it is not an increafe, being 
an object only with fome loofc people ; — and as to the other inftances 
•uiduced by Zifjer and Shafe'iy the caufe in them of the increafe and 
the damage is not one and the fame thing; for the caufe of damage 
in a tree is the cutting off its branch, whilft the caufe of increafe is 
the growth ; the caufe of damage in a flieep is the ffieering of its 
•vwol, whilff the caufe of increafe is the growth of the animal ; and 
the caufe of damage in the flave is the teaching or inftruiling him, 
whilff the caufe of increafe is the intellect of the flave. 

If a perfon ufurp a female flave, and cohabit with her, and flie 
become pregnant, and he reffore her in that ffate to the proprietor, 
and {he then die of child-birth, the ufurper muff in that cafe pay a 
cornp^nfation equal to the value which flie bore on the day of her im- 
pregnatipn ; , whereas, if flie were free, no compenfation would be 
required, according to Maneeja. The two difciples maintain that 
neither is any coi^penfation due in the cafe of her being a flave.- The 
arguments of the two difciples are that, in the cafe in queffion, upon 
the ufurper refforing the flave to the proprietor, and the reftoration 
being made valid and complete, the proprietor is held to have received 
her into his property ; and as, afterwards, the diforder of which flie 
dies, namely, child-birth, is thus confidered to have happened to her 
whilff in the pofleflion of the proprietor, the ufurper is, therefore, 

not 
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not liable for her ; in the fame manner as where an ufurped female 
Have, having been feized with fome diforder, fuch as a fever, the 
ufurper reftores her in that condition to the proprietor, and Ihc after- 
wards dies in his pofleffion; or where an iiiurped female Have com- 
mits whoredom with fome perlbn whilft in the ufurper’s pofleHion, 
and he reftores her to the proprietor, and ftie afterwards fulFcrs punilh- 
mentfor whoredom, and dies of the fame; in neither of which cafes 
is the uftirper rcfpdnfible, any more than a feller, in the cafe of his 
felling a pregnant female flave, who afterwards dies of childbirth in 
the poft'eftion of the purchalcr. The arguments of Hancefa are, that 
as the ufurper, in the cafe in queftion, ufurped the female flave at a 
time when the caufe of deftrudion did not cxift in her, and reftored 
her at a period when fuch caufe did exift in her, he therefore has jiot 
reftored her in the ftate in which he took her : — confcquently, the re- 
ftoration was not valid and complete, being, in fad, the fame as if an 
ufurped female flave, having committed a crime in the ufurper’s pof- 
feflion, Ihould afterwards, oh account of fuch crime, be put to death* 
whilft in the pofleffion of the proprietor, — or be given up to tlie 
avenger of the offence, in confequence of her having committed the 
crime inadvertently y inftead of wilfully , — in either of which cafes 
the proprietor is entitled to take the whole of the value from the 
ufurper, and fo alfo in the cafe in queftion. It is otherwife where the 
WQman ufurped is free; becaufe no refponfibility takes place from the 
ufurpation of a free woman, and confequently the ufurper is not re- 
fponfible after the reftoration, although fuch reftoratipn were invalid. 
With refped to what has been alleged of the purchafe of a pregnant 
female flave, it is anfwered, that the delivery not havjng been incum- 
beot upon the feller on account of his having before'taken her, fo as 
to require a delivery in the ftate in which he had taken her, (which 
is a condition of validity in the cafe of ufurpation,) it follows that the 
analogy here does not hold good. With refped, alfo, to the cafe of 
an ufurped female flave committing whoredom, and dying in confe- 
quence of the puniftiment on that account inflided upon, her, the 
8 anfwer 
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anfwer is, that whoredom merely occafious fcourgin^, which is a caufc 
of pain, but not of death ; and therefore, in this cafe, a caufc of de- 
Jiruciion did not t^ke place whilft the Have was in the pofl'clTion of the 
ufurper. 


Tiiereisno An ufui per is not rcfponfible for the ufe of the article ufurped*; 

but if it be injured he is rcfponfible for the damage. Shajei main- 
ufurped ar- t^ins that an ufurper is liable for the ufe of a thing ufurped, and con- 

ticle; but the ^ . . ? . . 

ufuiper is re- fequciitly, that he owes an adequate rent or hire for it. It is to be ob- 
any"danMge f^rvcd that there is no difference between the doftrine of Shafei and 
it may luilain. ^hat of our doiStoi s, ill the cafe where a perfon ufurps a houfc and 
leaves it unoccupied, or occupies it himfelf ; for in fiich cafe, accord- 
ing to both do£lrines, the ufurper is not liable for the ufe of it. — 
Mdlik maintains that if the ufurper himfelf occupy the houfe he is 
rcfponfible for an adequate rent; but not in cafe of his leaving it un- 
occupied. The argument of Shafei is that the ufe of property is 
'eftiniable, (whence it is a fubjeft of refponfibility from contradts and 
agreements,) and confequently is a fubjeft of refponfibility from ufurp- 
ation. The arguments of our doctors on this point arc twofold. — 
First, the ufe of an article ufurped is obtained by the ufurper in con- 
lequence of its occurring during his occupancy ; (for it had not exifted 
in the hands of the proprietor, as is a pafljng accident which does 
not endure;) and fuch being the cafe, he is entitled to it, and confe- 
quently is not refponfible for it, as no man is rcfponfible for that to 
• which he is entitled. — Secondly, there is no fimilarity between ufe 
and property, fuch as dirtns and deenars', for ufe is an accident, 
whereas properly is a fubftance. Ufe, therefore, cannot be a fubjeft 
of refponfibility in fubftantial property; bccaufe a fimilarity is requifite 
between the compenfation and the thing for which the compenfation 
is given. — With refped to the aflertion of Shafei, that “ the ufe of 
“ property is eftimable,” it is not admitted, ufe being confideyed as 

• Meaning, bt dees tut twt ary hiri fir the vfi. 
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eftimable only in the cafe of contra£ts of hire, from neceflity; but in 
the cafe of ufurpation there cxifts no contract whatever. — Where, 
however, the article ufurped is damaged, whilft iii the pofledion of 
the ufurper, in confequcnce of his ufe of it, a compenfation for the 
damage is incumbent upon him, becaufe of his having deftroyed part 
of the fubftance of the thing ufurped. 


SECTION. 

Of the Ufurpation f 'Things which are of no Value, 


If a Mujfuhnan deftroy wine or pork belonging to a Zmmee, hq A mjfuiman 
muft compcnfate for the value of the fame; whereas, if he deftroy Ld^eftroylng 
wine or pork belonging to a Mujfulman, no compenfation is due. — poriT'of T 
Shafei maintains that in the former cafe alfo no compenfation is due. Zimmu-, 

A fimilar difagreement fubfifts with refpeft to the cafe of a Zimmec de- 
ftroying wine or pork belonging to a Zimmee', or of one 'Limmee lelling 
cither of thefe articles to another; for fuch fale is lawful, according 
to our dotftors, — in oppofition to the opinion of Shafei. The argu- 
ment of Shafe'i is that wine and pork are not articles of value with rc- 
fpeft to MuJfultnanSi — nor with refpe£t to Zimmtes, as thofc are de- 
pendant of the Mujfulmans with regard to the precepts of the j . aw . 

A compenfation of property, therefore, for the deftruftion of thefe 
articles, is not due. The arguments of our dodors are that wine and 
pork are valuable property with refpeft to Zinunees ; for with them 
wine is the fame as vinegar with the Mufulmans, and pork the fame 
as mutton ; and we, who are Muffultnans, being commanded to leave 
them in the pradice of their religion, have confcquently no rigirt to 

^ impolc 
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impofc a rule upon them. — As, therefore, wine and pork are with 
them property of value, it follows that whoever deftroys thefe ar- 
ticles belonging to them docs, in faifl, deftroy their property of value : 
in oppofition to the cafe of carrion or blood, becaufe thefe are not con- 
lidered as property according to any religion, or with any fe£h. — 
Hence it appears that if a Mujfuhnan deftroy the wine or pork of a 
Zimmee, he mufi: compenfate for the value of the pork, — and alfo of 
the wine, notwithftanding that be of the clafs of fimilars; bccaufe it 
is not lawful for Mujfulmans to transfer the property of wine, as that 
would be to honour and refpedl it. It is otherwife where a Zimmee 
fells wine to a Zimmee or deflroys the wine of a Zimmee \ for in thefe 
cales it is incumbent upon the feller to deliver over the wine to the 
purchafer, and alfo upon the deftroyer to give as a compenfation a 
limilar quantity of wine to the proprietor, fince the transfer of the 
property of wine is not prohibited to Zimmeesi — contrary to ufury, as 
that is excepted from the contrafts of Zimmees ; — or to the cafe of the 
ilave of a Zimmee, who having been a Mujfulman becomes an apoftate ; 
for if any Mujfulmart kill this flave, he is not in that cafe refponfible 
to the Zimmee, rlotwithftanding the Zimmee confider the flave as va- 
luable property, fince we Mujfulmans are commanded to fliew our ab- 
horrence of apoftates. It is alfo otherwife with' refpeft to the wilful 
omiflaon of the T'afmeea, or invocation, in the flaying of an animal, 
where the proprietor confiders fuch omiflion as lawful,, being, for in- 
ftance, of the fed of Shafe'i', — in other words, if a perfbn of the fed 
of Haneefa deftroy the flelh of an animal fo flain by a perfon of the 
fed of Shafe'i, the Haneefte is not in that cafe refponfible to the Sha- 
feyite, notwithftanding the latter did, according to his tenets, believe 
the flain animal to have been valuable property; becaufe the autho- 
rity to convince the Shafey'ite of the illegality of his pradice is vefted 
in the Kaneefite, inafmuch as it is permitted to him to eftablifh the 
illegality of it by reafon and argument. 


If • 
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If a perfon ufurp wine belonging to a MuJJulman^ and convert it 
into vinegar by placing it alternately in the fun and in the lhade, — or 
the Ikin of a carrion, and tan or drefs it by the application of fomc 
valuable article, — the proprietor of the wiiie is entitled to take the 
vinegar, without giving any thing to the ufurper, and the proprietor 
of the (kin is entitled to take it, upon paying to the ufurper the in- 
creafe it may have received from the dreffing; for, in the former cafe, 
the converfion of the wine into vinegar is merely a purifeation of it, in 
the fame manner as the bleaching of unclean cloth ; and hence the 
property of the vinegar continues vefted in the proprietor, fince a pro- 
perty is not created in the liquor by the operation of making iit into 
vinegar ; whereas, in the fecond cafe, a valuable article belonging to 
the ufurper is united to the (kin, in the fame manner as a dye in cloth, 
and this cafe is therefore the fame as thb dying of a garment. — Accord- 
ingly, the proprietor of the wine is entitled to take the vinegar from 
the ufurper without making him any compenfation ; and, on the other 
hand, the proprietor of the (kin is entitled to take it from the ufurpef, 
upon making a compenfation to him for the incrcafe which it may 
have received from the dreffing. The mode of afeertaining the amoifnf 
of this increafe, is by firft eftimating the value of the (kin fuppofing it 
undreflTed, and then the value which it bears drefl'ed; when the dif-’ 
ference muft be paid to the ufurper. In this cafe, alfo, the ufurper 
is entitled to detain the article ufurped until he obtain his right, in the' 
fame manner as a feller is entitled to detain the goods fold as a fecu- 
rity for the price, — If, in th6 cafes here confidcred, the ufurper (hould 
deftroy the vinegar, or the drelTed (kin, he is refponfible for the vine- 
gar,— but not for the (kin, according to Haneefa. The two difcipics 
maintain that he is refponfible for the (kin alfo,— being entitled, how- 
ever, to the increafe of value frorti the dreffing. The reafon of re- 
fponfibility for the vinegar is, that as k (till continues in the property 
-of thip firfi proprietor, being, at the fame time, an article of value, it 
follows that the ufurper is liable for the deftrudlion of it ; and as vine- 
gar is of the clafs of fimilars, he mull compenfate for it by a fimilar 
VoL. 111. 4 B quantity. 
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quantity.— With refpcft to the fkin, the reafons of refponfibility for 
it (as maintained by the two difciples) are twofold. — First, it ftill 
continues the property of the proprietor, inafmuch as he is entitled to 
take it back from the ufurper; and as it is an article of value, it fol- 
lows that, in confequence of the deftrudion of it by the ufurper, he 
[the proprietor] is entitled to take from him [the ufurper] a compenfa- 
tion adequate to the value of the drefl'cd Ikin ; paying him afterwards 
the increafe of value it has received from the drefling ; in the fame 
manner as where a perfon ufurps the cloth of another, and dyes it, 
and then deftroys it, — in which cafe he is refponfible for it to the pro- 
prietor, receiving from him, at the fame time, the difference occa- 
fioncd in the value of the cloth by the dying. — Secondly, the re- 
ftoration of the fkin drefled was incumbent on the ufurper; whence, 
upon his deftroying it, he is bound to give a confideration for it, 
namely, the value; — in the fame manner as where a borrower de- 
ftroys the article borrowed ; in which cafe he is refponfible for the 
value. — It is to be obfdrved, however, that if the deftrudion of the 
fkin take place whilft in the pofleflion of the ufurper, without his 
being the occafion of it, in that cafe, according to all our doftors, he 
is not refponfible for it, whether he have drefled it by the applica- 
tion of fomething valuable, or otherwife. (With refpeft to what 
is advanced by the two difciples, “ that the proprietor muft take 
“ the value of the drefled fkin from the ufurper, paying him after- 
“ wards the increafe of value it has received from the drefling,” — it 
proceeds on the fuppofition that the value of the fkin and of the opera- 
tion of drefling is of different kinds, — as if the fkin fhould be valued 
in deenarsy and the workmanfhip in dtrmi ; for if both be eftimated in 
the fame fpecies, the proprietor muft at once dedu£t from the value of 
the fkin the value of the workmanfhip, and take the difference from 
the ufurper ; as it would be ncedlefs firft to receive the whole from 
him, and then to pay back a part of it.) — The reafbning of Haneefa 
is, that the fkin in queftion has been rendered valuable by the work- 
manfhip of the ufurper, namely, the drefling, which is of a valuable 
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nature, as he mixed with it valuable property ; — (whence his right to 
•detain it until he receive the increafe of value from the drdling.) — 
The workmanlhip, therefore, is his right; and the Ikin is, with re- 
I'pedl: to its being valuable, a dependant of the workmanfliip, that 
being the original; — and as the ufurper is not refponfible for the ori- 
ginal, namely, the workmanOaip, fo neither is he refponfible for the 
dependant, namely, the Ikin ; in the lame manner as he is not re- 
■Iponfible where the (kin is deftroyed in his pofifedion without his ad:. 
It is otherwiie where the (kin is extant; for in luch ca(e it is incumbent 
upon tlie ul'urper to reftore it to the proprietor, becaule the rclloration 
of it is a confequent of the proprietor’s right of property, and the (kin 
is not a dependant of the operation ofdrelfing it, with refjied to right 
of propertv, (ince the property of the proprietor is eftablidied in it prior 
to the die (ling, although, whiKl: in that condition, it was not an ar- 
ticle of value ; — in oppofition to the cafe of cloth, or the (kin of an ani- 
mal killed according to the preferibed forms ; for the proprietor of 
thefe is entitled to a compenfation from the ufurper, as both are ar- 
ticles of value prior to the drefling or dying, and conl'equently not de- 
pendant upon the workmanfhip with refped to their being valuable. 
It is to be obferved that, in the cafe in queftion, (that is, where the 
ufurper has dreffed the (kin with fomething of value, and it remains 
extant in his poffelfion,) if the proprietor be inclined to leave it in the 
pofleflion of the ufurper, and take from him a compenfation for the 
value, fome have faid that it is not permitted to him (b to do, becaufe 
of the (kin being of no value. — (It is otherwife in the cafe of dying 
cloth, the dye being ap article of value.) — Some, again, have faid 
that this is not permitted to him according to Haneefa ; — but that ac- 
cording to the two difciples it is permitted to him ; becaufe when the 
proprietor refufes to take back the drefl’ed (kin, and, leaving it in the 
pofleffion of the ufurper, demands from him a compenlation, the 
ufurper has it not then in his power to reftore it ; and the ca(e is, 
therefore, the fame as if it had been deftroyed, concerning which the 
two difciples and Haneefa have difagreed. — Some have faid that, ac- 
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cording to, the doctrine of the two difciples, the proprietor is to take 
from the ufurper the value of the drefled Ikin, and return to him 
whatever incrcafe it may have received from the dreffing, in the fame 
manner as in the cafe of a deftruftion ; whilft others have faid that the 
proprietor is entitled only to the value of an undrefl'ed fkin of an ani- 
mal killed according to the prefcribed form. — All that has been ad- 
vanced on this topic proceeds on the fuppolition (;f the ufurper having 
drefled the Ikin with fomething of value ; for if he (hould have drefled 
it with fomething of no value, fuch as by means of moiflure, or the 
heat of the fun, the proprietor is then entitled to take it from him 
without making him any return, fince a drefling of that nature is 
equivalent to the wafliing of cloths. If, alfo, in this cafe, the ufurper 
deftroy the Ikin, he is refponfible for the value of it in its drefled ftate. 
Some, on the contrary, have faid that he is refponfible for the value 
of it in its ««drefled ftate, becaufe the drefling, as being an acquifi- 
tion of his own, ought not to fubjedf him to refponfibility. The firft 
opinion is adopted by moft of the modern lawyers ; and the rcafon of 
it is, that the quality of drefling, as being a dependant of the Ikin, 
cannot be feparated from it ; and conjfequently, when refponfibility 
takes place with refpetft to the original [the Ikin] it muft alio operate 
with refpeft to the dependant, namely, the quality |of drefling.] 

Cafe of con- Ip an ufurper of wine convert it into vinegar by throwing fait 
ufurpefi wine into it, lawyers have faid that, according to Hancefa, the vinegar 
by°mean3 of hecomcs the property of the ufurper without any thing being due from 
mixing in it him; whereas, according to the two difciples, the proprietor is en- 

lome valuable i i . ^ ^ r • 

ingredient, titled to take the Vinegar, making a compenfation to the ufurper for 
the increafe of the article by means of the fait; — (that is to fay, he 
muft give him a quantity of vinegar equal to.the weight of the fait.) 
If, on the contrary, the proprietor wifh to leave the vinegar with the 
ufurper, and take a compenfation from him for its value, the fame 
two opinions that have been given with regard to the cafe above recited 
of the drefling of a fkin, prevail with regard to this cafe. If, alfo, 
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the ufurper deftroy the wine, he is no ways refponiiblc, according 
to Haneefay — in oppofition to the opinion of the two difciples, as has 
been already recited in the cafe of drefling a Ikin. — If the ufurper con- 
vert the wine into vinegar by means of pouring vinegar into it, in that 
cafe it is relMed as an opinion of Mohammed that, provided the wine 
be turned int^ vinegar within the hour in which the ufurper poured 
the vinegar into it, it is his property, without his being fubjc£l; to any 
compenfation ; becaufe the pouring of the vinegar, in fuch cafe, is 
equivalent to a deftruftion of the wine; and wine is not an article of 
value. If, on the other hand, the wine, becaufe of the quantity of 
vinegar poured into it being ftnall, thould not become vinegar untd 
after the lapfe of a confiderable period, it mull: in that cafe be divided 
between the ufurper and the proprietor, according to its mcafurc; 
that is, the ufurper is entitled to a part of it in proportion to the quan- 
tity poured in, and the proprietor to a part of it in proportion to the 
quantity of wine; becaufe in this cafe the ufurper has mixed his vine- 
gar with what eventually became the vinegar of the proprietor ; and 
this (in the opinion of Mohammed') is not a deftrudion. In the opi- 
nion of Haneefay however, the vinegar, in both cafes, becomes the 
property of the ufurper; becaufe the immediate ad of his pouring 
vinegar into the is (according to him) a deftrudion of it; and 
this deftrudion does not, on any fuppofition, occafion refponfibility, 
becaufe if confidered as a deftrudion of wine, it is a deftrudion of a 
thing that bears no value, or if confidered as the deftrudion of vine- 
gar, it is a deftrudion of his own property, inafmuch as the vinegar 
becomes the property of the ufyrper. According to Mohammed the 
ufurper is not refponfible where he deftroys the liquor after its having 
become vinegar on the hour in which he put the other vinegar iiitu 
it; for as, inthisnafe, he acquires a right in the whole, he of courle 
merely deftroys his own' property ; whereas if lie deftroy it w'here if 
has beqome vinegar after a length of time, he is rei'ponliblc, hnee in 
this cafe he deftroys the property of another. With refped to what 
has been recited in KadooreCy feme of our modern lawyers have fud 
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that it is abfolute; that is, that in all convcrlions of ufurped wine into 
vinegar, the proprietor is entitled to take it without making anycom- 
pcnfation to the ul'urper; becaufe the thing thrown into the wine by 
the ul'urper is of no value, inal'much as, by the mixture of it with 
wine, it becomes virtually voine^ which is a thing of no value. There 
are a variety of opinions concerning this cafe, which the author of 
this v\’ork has recited in the Kafayat al Moontlhee, 

n tpoffibie ^ perfon break the lute, the tabor, the pipe, or the cymbal of 

fordeitroying ^ MuJJulman, Or Ipill \\\% Stkker*, QY MoniJJ'af^, he is relponlible, 
inL'umtnt, ^fticlcs being lawful, according to Haneefa. The two 

&c. or the difciples maintain that he is not refponlible, they holding fuch articles 

drink of a to bc unlaleablc. Some lay that this difference of opinion obtains only 

MxjjJman, concemiiig fuch mufical inftruments as are merely ufed for amufe- 
ment; but that if a perfon break a drum, fuch as is ufed in war, or a 
tabor or cymbal, fuch as are allowed to be ufed in celebrating a mar- 
riage, he is refponfible, according to all our doftors. Some, alfo, fay 
that, in decreeing refponlibility, opinions are given according to the 
dodlrine of the two difciples. By Sikker is underftood the juice of un- 
ripe dates, which is fuffered to ferment and acquire a fpirit without 
boiling; and by Monijfaf^ the juice of unripe grapes, boiled until only 
one half remain. Concerning liquor boiled in the,fnialleft degree, 
which is termed Bazik there are two opinions reported from Ha- 
neefa, — one, that it is a lawful fubjed both of fale and refponlibility, — 
and another, that it is not lb. The arguments of the two difciples on 
this point are, — first, that thefc articles are all made for the purpole 
of doing that which is offenfive to the law, and therefore are not va- 
luable property. — Secondly, what the perfon in queftion has done 
was in reformation of an abufe ; and as we are direded to reform abufes 

♦ A fort of intoxicating liquor. 

t Half boiled winc. (Thefe terms arc fully explained in Book XLVL treating of 
Prohibited Liquors^) J A ipecres of date wine. 
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wherever they occur, he therefore is not refpoafibic, in the fame 
manner as he would not be refponiible if he were to deftroy thoie ar- 
ticles by order of the magiftratc. The argument of Haneefa is that 
the articles in queftion are property, as being capable of yielding a 
lawful advantage, although they be alfb capable of being ufed unlaw- 
fully, and therefore refemble a female linger, — whence there is no 
reafon why they fliould not be confidered as valuable property. As, 
therefore, thofe articles arc (according to Haneefa) of a valuable na- 
ture, a reparation is due from the dcllroyer of them ; and if a pcrloii 
were to fell them, the fale is lawful ; for the obligation of reparation, 
and the legality of falc, depend upon an article being property, and 
capable of valuation, circumftances which cxift with rcipeft to the 
articles in queftion. The reformation of abufes, moreover, is com- 
mitted to the hands of magiftrates, as they arc enabled, by the nature 
of their office, to carry it into effeeft; but it is not entrufted to others, 
excepting merely to the extent of verbal inftruilion and advice. Pro- 
ceeding upon the doctrine of Haneefa^ the deftroyer, in the cafe here 
confidered, is refponfiblc for the value the articles bear in themfcives, by 

independant of the particular amufement to which they contribute, fon'inL 
Thus if a female finger (for inftance) be deftroyed, Ihe muft be va- 
lued merely as a flave girl; and the lame of fighting rams, tumbling 
pigeons, game cocks, or eunuch flaves ; in other words, if any of 
thefe be deftroyed, they muft be valued and accounted for at the rate 
they would have borne if unfit for the light and evil purpofes to which 
fuch articles are commonly applied ; and lb likewife of pipes, tabors, 
and other mufical inftruments.* It is to be obferved that, in the cafe 
of fpilling Sikker or Moniffaf the deftroyer is refponiible for the value 
of the article, and not for a fimilar, becaufe it does not become a Mnf- 
fulman to be proprietor of fuch articles. If, on the contrary, a pcrlon 
deftfoy a crucifix belonging to a Chrt/lian^ he is refponfiblc for t|ie 
value it bears as a crucifix \ becaufe Chrifiians are left to the pradtice 
of their own religious worlhip. 
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The Mfarpet If a pcrlbn ufurp the Modabbird of another, arid (he die in his 
'^t!,llrcrpon- pofleffion, he is refponfible for her value ; whereas, if a perfon ufurp 
fibic ior her Am-Walld of another, and fhe die in his poffeflion, he is not re- 
<fieinhi,por fponfible. This is according to Haneef a. The two difclples main- 
the ufur- tiiiii that thc ufurpcr is ref^niible for the value in cither inftance.-— 
Vanfi rcafon of this difference of opinion is, that a Modabbira is univer- 

fally admitted to be valuable property ; and an Am-PFaltd is not valu- 
able, according to Haneefa ; whereas the two difciples hold an Am’- 
Waiid to be valuable, Thc arguments on both fides have been already 
detailed at length in treating of Manumtjfion. 
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in the kngua^ of the law, fignifies the becoming 
proprietor of lands fold for the price at which the purchafer has 
bonght them, although he be not coiifcnting thereunto. This is 
termed bccaufc the root from which Shaff'a is derived fignifies 

coyt/unM^ny and the lands fold are here conjoined to the land of the 
Shafet^ or perfon ckiming the right of pre-emption. 
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Chap. I. Of the Perfons to whom the Right oi Shaf a ap- 
pertains. 

Chap. II. Of Claims to Shaffa ; and of Litigation conOeraing it. 
Chap. III. Of the Articles concerning which Shafa operates. 

Chap. IV. Of Circnmftances which invalidate the Right of 
Shajfa^ 


c II A p. r. 

Of the Perfons to whom the Right g/" Shaffa appertains. 

i 

, The n<yht of Shaf a appertains,—!, to a partner in the property of 
apper- the land fold,— IL to a partner in the mmunittes and appendages of the 
panner°in'‘the l^tid, (fuch as the right to water, and' to roads III. to a. 
froptny, a neighbour . — I'he right of Shaffa in a partner is founded on a precept of 

In thc-'lCI- the prophet, who has faid, “ Fbe Shaffa holds in a partner 

prop'ertyfand “ divided off and taken feparately his JhareP—'X\ve, efta- 

a neighbour, blilhment of it in a neighbour is alfo founded on a faying of the pro- 
phet, “ fhe, neighbour of a houfe has a fuperior right to that houfe\ 
“ and the neighbour of lands has a fuperior right to thofe lands', and if 
“ he be abfent, the feller muji wait his return', provided, however, that. 
“ they both participate in the fame road'f — and alfo, “ A neighbour 
“ has a right, fuperior to that of a f ranger, in the lands adjqgent to 
“ his ownP — Shafei is of opinion that a neighbour is not a Shqfee* 


* In other words, “ is net entided to the right of SHAFFAj”— being the. term 
ufed to exprefs the perfoa endowed with that right. 

becaule 
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bccaufe the prophet has faid, “ Shaffa relates to a th'ing held hi joint 
“ property^ and which has not been divided off:" when, therefore, tlic 
property has undergone a divillon, and the boundary of each partner 
is particularly diferiminated, and a feparatc road afligned to each, the 
right of Shaffa can no longer exift. Befides, the exiftence of the right 
of Shaffa is repugnant to analogy, as it involves the taking pofl'eflion 
of another’s property contrary to his inclination ; whence it mufl: be 
confined folclv to thofe to whom it is particularly granted by the law. 
Now, it is granted particularly to a partner', but a neighbour cannot 
be confidered as fuch ; for the intention of the law, in granting it to 
a partner, is merely to prevent the inconveniences arifing from a di- 
vifion ; fince if the partner were not to get that lhare which is the 
lubjeft of the claim of Shaffa, a new purchafer might infifi: upon a 
divifion, and thereby occafion to him a great deal of unneccffiiry vex- 
ation ; — but as this argument docs not hold good in behalf of a neigh- 
bour, he therefore is not entitled to the privilege oi Shaffa. — VVe*, 
on the contrary, allege that the precept of the prophet, already 
quoted, is a fufficient ground for eftablifhing the right of Shaffa in a 
neighbour. — Befides, the reafon for eftablilhing this right in a partner 
is, the circumftance of his property being continually and infcparably 
adjoined to that of a ftranger f , (namely, the purchafer,) which is 
injurious to him, becaufe of the dilFerence of a Granger’s difpofition, 
and fo forth ; and certainly a greater regard is due to the partner than 
to the ftranger who may have made the purchafe, fincc the vexation 
that would enfue to the partner from forcing him to abandon a place 
which, from long refidence, may haVe acquired his alfedlions, would 
doubtlefs be greater than that to which the ftranger is fubjeifted ; for^ 
although he may thus be difpoflefled, contrary to his inclination, of a 
property over which he has acquired a right by purchafe, yet ftill the 
grievance is but inconfiderable, fince he is not dilpoflefled without rc- 

• Meaning, the Haneefitts, (in oppofition to the followers of Shafe'i.) 

t Arab. Dokheel', meaning, literally, “ inmy'iveri” i. e. Aneweemtr. 
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cciving a due confideration ; — and as all thefe reafons equally hold in 
behalf of a neighbour, he is therefore entitled to the privilege of Shaffa 
as well as a partner. — The reafons, moreover, on whi'ch Shafe'i 
groutids the right of a partner, and the diftindion he makes betwixt a 
partner and a neighbour, can by no means be admitted ; fmee the in- 
conveniences attending a divilion of property are allowed by the r,AW; 
and ai c not of fuch a nature that the preventing of them Ihould juflify 
tlie injury which muft be committed in depriving another of his pro- 
perty contrary to his inclinations. — The order in .which we have 
clallcd the perfons entitled to the privilege of Shaffa is founded on a 
jn'ccept of the prophet, who has faid, “ A partner in the thing itfelf 
“ has a fuperiur right to one who is only a partner in its appendages', 
“ and a partner in the appendages of the property precedes a neighbour.'* 
Eeiides, the conjunction occalioned by a partnerfhip in the property 
itfelf is- of all others theftrongeft; and next to it is that occafioned 
by a partnerfliip in the appendages, (fince here the party participates 
in the immunities of the property, which is not the cafe with a neig/o- 
3our-,) and a fuperiority of right, in every inftance, depends on the 
Ilrength of the caufe, or fundamental principle. The vexations, 
moreover, and inconvenience arifing from a divifion may be admitted 
as an additional argument, although it be not of fuch weight as to fornx 
a ground for injury to another. 

A PARTNER merely in the road or the rivulet, or a neighbour, 
cannot be entitled to the privilege of Shaffa during the exiftence of one 
who is a partner in the property of the land; for his is the fuperior 
right, as has been already Ihewn. 

If a partner in the property of the land relinquilh bis right of 
Shaffa, it devolves next to him who is a partner in the road ; and if 
he alfo relinquilh his right, it falls to the Jar Moldfck, or perfon 
whofe houfe is fituated at the back of that which is the objed of 
Shaffa, having the entry to it by another road. Aboo Toofqf is of 
8 opimon, 
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opinion, that during the cxiftcnce of a partner in the ground, whether 
, he rclign or infift upon his right, no other perfon is entitled to the pri- 
vilege of ; for by his cxiftence all others arc excluded; and 
whiKt the excluder remains the excluded have no right; as holds in 
inherit nice.— The ground on whicli the Zdhir Raxvayet (firfl quoted 
as above) proceeds is, that the caufe of the privilege of Shaffa exills 
with refpeft to each of the above-mentioned perfons. I'he partner, 
however, has the fuperior right. Upon his relinquithing it, there- 
fore, the one who is next to him 'in order of precedence will aflume 
it ; — in the fame manner as holds with refped to debts contrafted 
during health, when they came in competition with debts contraded 
in ficknels; that is, the former are firfl dilcharged; but if the creditor 
whofe debt was coatraded in health relinquith his claim, the ellate of 
the deceafed is then appropriated to difeharge the claim of him whole 
debt was contraded under fickaefs. 

A perfon who is a joint proprietor of only a part of the property A perfon who 
fold, (fuch as a partner in a particular room or zvall of a houfe,) as lie 
has a right fuperior to one who is neighbour to that particular part, lb ‘"’'x 
likewife has he a right fuperior to one who is a neighbour to tlic reft )us\-i titiefu^ 
of the houfe. This is an approved maxim of ylboo Toofaf\ for the ' 

conjuadion holds ftronger in the cafe of a perfon who is a joint pro- 
prietor of only a part of the houfe, than in that of one who is merely 
a neighbour. It is neceffary that the road or rivulet, the joint parti- 
cipation in which gives a claim to the privilege of Shaffa^ be private. 

By a private road is underftood a road ftiut up at one end ; and by a 
private rivulet we underftand a ftream. of water in which boats cannot 
pafs and repals; for otherwife it is a public river. (^Thls is according 
to Haneefa and Mdmmmed. It is reported from ^boo Toofaf, that a 
private rivulet is a ftream which affords water to two or three pieces of 
ground; but if it exceed that, it is a public one.) 
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If a houfe be fold, fituatcd in a fhort lane, Iliut up at one end, 
communicating through another lane, fliut up alfo at one end, but 
of greater extent, in this cafe the inhabitants of the fioort lane only are 
entitled to the privilege of Sbaffa\ whereas, if a houfe fituated in the 
long lane be f)ld, the inhabitants of both lanes are fo entitled. The 
reafon of this is, that the right of egrefs and regrefs in the (hort lane 
is participated only by its own inhabitants, whereas the right in the 
long lane appertains equally to the inhabitants both -, — as has been 
already explained under the head of “ o/" //it’ K azee.” The 

i'ame rule alfo holds good in the cafe of a fmall rivulet ifluing out of 
another. 

The laying of beams on the wall of a houfe gives a right of Shaffa 
from neighbourhood, but not from partnerjhip, fiuce this a£t does not 
conflitutc a partnerlhip in the property of the houfe. In the fame man- 
ner, alfo, a perfon who is a partner in a beam laid on the top of the 
jvall is only held in the light of a neighbour. 

When there is a plurality of perfons entitled to the privilege of 
Shaffa, tlie right of all is equal, and no regard is paid to the extent of 
their feveral properties. Shafe'i maintains that, the right of Shaffa in 
this cafe is poffefled by the parties in proportion to their feveral pro- 
perties; becaufe Shaffa is one of the immunities of their property, and 
nauft therefore be held, like the profits of trade, the produce of lands, 
the offspring of Haves, or the fruit of trees, in proportion to their re- 
fpe£live (hares in the joint property. The argument of our doftors is, 
that the parties being all equal with refped to the principle on which 
their right of Shaffa is grounded, (namely, a conjuiuEtion with the 
lands fold,) they are all confequently equal in the right jtfelf, — 
whence if only o«r partner were prefent, however inconfiderable his 
(hare might be, he would be entitled to the whole of the Shaffa . — la 
reply, moreover, to the arguments ufed by Shafei, it is to be obferved 

that 
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that the difleizing another of his property, contrary to his inclination, 
is not one of the immunities of property, and is very ditfciont from 
the profits of trade, the fruits of trees, or the like, which arc pro- 
duced abfolutely from the property itfelf. 

If one of the parties rclinquilh his right, it devolves to the others, 
and is participated equally amongfl: them ; for although the grounds of 
their right were complete, yet they were obftruflcd from enjoying the 
entire privilege by the intervention of his right ; but that right being 
refigned, the obflrudlioa confequently no longer remains. 

If fome of the partners happen to be abfent, the whole of the 
Shaffa is to be decreed equally amongfl: thofe who are prefent ; for it 
is a matter of uncertainty whether thofe who are abfent would be in- 
clined to demand their right ; and the rights of thofe who arc prefent 
muft not be prejudiced on a mere uncertainty. — If, however, the 
Kd%ee ftiould have decreed the whole of the Shaffa to one who is pre- 
lent, and an abfentee afterwards appear and claim his right, theKdzee 
mull decree him the half ; and fo likewife if a* third appear^ he mull; 
decree him one third of the lhares refpeflively held by the other 
two ; in order that thus an equality may be eflablifhed amongft 
them. 

If the . perfon prefent Ihould relinquifii his Shaffa after the wh(dc 
Has been decreed to him by the Kdzee, and the abfentee afteAvards ap- 
pear, he is in this cale entitled to claim only one half ; becaufe the de- 
cree which the Kdzee has pafled, awarding the whole to the other, 
abfolutely extinguilhed one half of the abfentce’s right. — It were 
otherwife if the perfon prefent relinquilh his right previous to any 
decree being pafled by the Kdzee, and afterwards the abfentee appear ; 
&r in this cafe he [the abfentee] is entitled- to the whole of the Shaffa. 
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The privilege oiSbaffa is eftablithed after the fale; for it cannot 
take place until it be mauifeft that the proprietor is no longer inclined 
to keep his houfc; and this is raanifcfted by the fale of it. It is there- 
fore fufficient, in order to prove the fale and eftablifli the privilege of 
Shaffa, that the feller acknowledge the fale, although the perfon faid 
to be the buyer deny it. 

The right of Shaffa is not cftabliflied until the demand be regu- 
larly made in the prefence of witneffes ; — and it is requilite that it be 
made as foon as poliiblc after the fale is known ; for the right of Shaffa 
is but a feeble right, as it is the difi'eizing another of his property merely 
in order to prevent apprehended iucoavenieaces, — It is therefore re- 
quifite that the Shafec without delay difeover his intentions, by making 
the demand; which muft be done iu the prefence of witneffes, other- 
wife it cannot be afterwards proved before the Kd%ee. 

c When the demand has been regularly made in the prefence of 
witneffes, ftill the Shafee does not become proprietor of the houfc 
until thepurchafer (urfcnder it to him, or until the magiftrate pafs a 
decree; becaufe the purchafer’s property was complete, and cannot 
be transferred to the Shafee but by his own confent, or by a decree of 
a magiftrate ; in the fame manner as in the cafe of a retradlion of a 
tyrant, where the property of the grantee being completely eftabliftied 
by the grant, it cannot be transferred to the granter, but by the fur- 
render of ,the grantee, or by a decree of a magiftrate. The ufe of 
this law appears in a cafe where the Shafee^ after having preferred his 
claim before witn^fles previous to the decree of the magiftrate or the 
furrender of the purchafer, dies, or fells the houfe from whence he 
derived his right or where the houfe adjoining to that to which the 
right of Shaffa relates is fold; for in the firft of thefe inftances the 
houfe is not a part his hereditaments, becaufe it was not his 
property; and the right of Shaffa fails in the fecond inftance, as the 

fundamental 
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fundamental principle of that right is cxtinguifhed previous to his be- 
coming the proprietor; and in the third cafe, he has no right of Shajfa 
with refpeft to the houle which is Ibid, fince the houfe from which 
he would have derived that right is not his property. 


CHAP. II. 

Of Claims to Sbaffa^ and of Litigation concerning it. 

Claims X.o Shaffa zxq ot three kinds. — The firft of thefe is termed 
'Talb Maw^bat, or immediate claim, where the Shc^ee prefers his 
claim the moment he is apprized of the fale being concluded ; and this 
it is neceflary that he Ihould do, infomuch that if he make any delay 
his right is thereby invalidated ; for the right of Shaffa is but of a 
feeble nature, as has been already oblerved ; and the prophet, moie- 
over has faid, “ ‘The right of Shaffa is efablijhed in him who prefers 
“ his claim without delay ” 

If the Shafee receive a letter which, either in the beginning or the 
middle, apprizes him of the circumftance of his Shaffa, and he read 
it on to the end, his right of Shaffa is thereby invalidated. Many of 
our modern doftors accord in this opinion ; and it is in one place re- 
corded as the dodlrine of Mohammed . — In another place, however, it 
is reported from him, that if the man claim his Shaffa in the pr^lence 
of the company amongft. whom he may be fitting when he receives 
VoL. III. 4 D the 
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tlic intelligence, be b the Shafec, his right not being invalidated un- 
lels he delay aflei ting it till after the company have broke up. Both 
thele opinions arc mentioned in the NowdJir and K.0(X) okhee pafled 
cle*^recs agreeably -to the laft quoted report; I'lecaule the power of ac~ 
cepting or rcjcdting the Hbafa being eftablilhcd, a Hiort time Ihould 
necclliuily he allowed for relkaion; in the hvme manner as time is 
allowed to a woman to whom her hulband has given the power of 
chufing to be divorced or not. 

If the Shafee, on hearing of the fale, exclaim “ Praife be to 
“ God !” or “ 'There h no power or frength but what ts derived from 
“ God!” or “ God is pure'." his right of Shaffa is not invalidated, 
infomuch that if, immediately on pronouncing thefe words, he with- 
out delay claim his he will accoidingly get it; becaufe the 

firft of thefe is confidered as a thankfgiving on his being freed of the 
neighbourhood of the feller; the fecond (which is ^n expreffion of 
admiration) is fuppofed to proceed from the aftonilhment with which 
he is ftruck at the intention manifefted by the feller of doing a thing 
which would be vexatious to him ; and the laft is confidered as an ex- 
clamation prefatory to further difeourfe. None of thefe expreffions, 
therefore, can imply a refufal or rejeaion of the Shi^a.—ln. the lame 
manner allb, if, on receiving the news of the fale, he alk “ Who is 
“ the purchafer, and how much is the price?” it does not invalidate 
his right; fmee thefe queftions cannot be confidered as a refufal, but, 
oil the contrary it may be concluded from them that if the price be 
reafonable, and the purchafer a perfon whom he would not like as a 
neighbour, he will afterwards claim his n^toi Shaffa. 

It is not material in what words the claim is preferred; it being 
fufficient that they imply a claim. Thus if a perfon fay “ I hasve 
“ claimed my Shaffa," or “ I Jhall claim my Shaffa," or “ I do claim 
“ xaf Shaffa," all thefe are good; for it is the meaning, and not the 
fyle or mode of exprefjion, which is here confidered. 
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Whek news of the fale is brought to <;he Shafee, it is not nccef- 
fary, according to Haneefa, that he aflert his intention of claiinlng the 
Sba§a before v\'itncfl’es, unlcfs the. news be communicated to him by 
two men, or one man and two women, or one upright man. The 
two difciples maintain that he ought to declare his intentions before 
witnefles as loon as the news is communicated to him by one perfon, 
being either a freeman or a Have, a woman or a child, — provided, 
however, that the pcrlon be, in his belief, a true fpeakcr. — It is 
otherwife where a woman is informed that her hulhand has criven her 
the power of divorcing hcrfelf; for in that cafe it docs not fignify who 
is the informer, or what is his charadher. 
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If the perfon who gives the intelligence to t\\tShafee be himfclf 
the buyer, it is not (according to Haneefd) in fuch cafe neccllary tfiat 
he be an upright man ; becaufe he is the opponent ; and uprightnefs’is 
not requifite in him. 


The fecond mode of claim to Sbaff'a is termed the F’atb 'Fakreer 
wa IJb-hhd, or claim by affirmation and taking to witnefs ; — and this 
alfo is requifite; becaufe evidence is wanted in ordA" to eftablifh proof 
before the magiftrate; and it is probable that the claimant cannot have 
witnefles to the Falb Maw^batj as that is exprefled immediately on 
intimation being received of the fale. It is therefore neceflaiy after- 
wards to make the Falb IJh-hbd wa Fakreer, which is done by the 
Shafee taking fome perfon to witnefs, — either againfl: the feller, if the 
ground fold be ftill in his pofleflion, — or againfl the purchafer, — or 
\jpon the fpot regarding which the difpute has arifen ; and upon the 
Shafee thus taking fome perfon to witnefs, his right of Sbnffu is fully 
eflablifhed and confirmed. The realbn of this is, that both the buver 
and feller are opponents to the Sbafee in regard to his claim of Sbajju ; 
the one being the pofl’eflbr, and the other the proprietor of the 
ground; — and the taking evidence on the ground itfelf is alfij valid ; 
becaufe it is that to which the right relates. If the feller have de- 
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llvered over the ground to the buyer, the taking evidence againft him 
is not fufficient, he being no longer an opponent ; for having neither 
the poffcffion nor the property, he is as a ftranger. The manner of 
■ claim by affirmation and taking to vtotnefs is, the claimant faying 
“ Such a perfon has bought fuch a houfe, of which I am the Shafer, 
“ I have already claimed my privilege of Sf^affa, and now again claim 
“ it : be therefore witnefs thereof.” (It is reported from Aboo 7oofcf 
that it is requifite the name of the thing fold, and its particular bounda- 
ries, be fpecified; becaufe a claim is not valid unlefs the thing de> 
manded be precifely known.) 


and Iir. T HE third mode of claim to Shaffa is termed Fall Khafoomai, or 

Claim by/;- by litigation, — which is performed by the Shafee petitioning 

the kdzee to command the purchafer to furrender up the ground 
to him ; the method of doing which will hereafter be particularly 
explained. 


k. delay in 
the litigation 
does not in- 
validate the 
claim ; 


If the Shafee delay making claim by litigation, ftill his right does 
not drop, according to Haneefa. Such alfo is the generally received 
of)inion ; and decrees pafs accordingly. There is likewife one opinion 
recorded from Aboo Toofaf to the fame effeft, Mohammed maintains 
that if the Shafee poftpone the litigation for one month after the taking 
of evidence, his right drops. This is alfo the opinion of Ziffer\ and 
it is related as an opinion of Aboo Yoofaf, that the right of the Shefee 
becomes null if he delay the litigation after the Kdzee has held one 
court; for, if he willingly, and without alleging any excufe, omit 
to commence the litigation at the firft court, held by the Kdzee, it is a 
prefumptive proof of his having declined it. The reafoning on which 
Mohammd (oMndii his Opinion in this particular is, that if the right of 
the Shafee was never to be invalidated, by hk delaying the litigation, 
it would be very vexatious to the buyer ; for he would be prevented 
from enjoying his property, in the apprehenfion of being deprived of 
it by the claim of the Shafee , — “ I have therefore (fays Mohammed) 

“ limited. 
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“ limited the delay that may be admitted to one month, as being the 
‘‘ loiigeft allowed term of procraftination.” — lit fupport of the opi- 
nion of Haneefa, it is urged that the right of the Shjfce being fmnly 
eftablifhed by the taking of evidence, it cannot be extinguilhed but by 
his own rejection, openly declared; — in the fame manner as holds in 
all other matters of right. — With refpetl: to what is mentioned by 
Mohammed, that “ the delay would be vexatious to the buyer,” it is of 
no weight ; for in cafe of the abfence of the Shafee, his right is not in- 
validated by the litigation being delayed; and the vexation fuftaiaed 
by the buyer from the delay is equally the lame, whether the iihafee 
*be prefent or abfent. 

If it appear that the Kdzee was not in tlie city, and that on that 
account the litigation was delayed, the right is not invalidated, accord- 
ing to the concurrent opinion of the three above-mentioned lages; for 
the litigation can only be made in the prcfcnce of tlic Aa/st-v; and the 
delay is therefore excufed. * 

i 

When the Shafee goes to the Kdzee and claims his right, alledging 
that “ fuch a pcrlbn has purchafed a houfe, in which he lias tht 
“ right of ShaJ'a,” the Kekee mull firll quellion the purchafer (the 
defendant in the caufe) concerning the property on which tlic Shafee 
grounds his right of Shafa; and if he acknowledge it, this is a fnlfi- 
cient ground for the Kdzee paffing a decree but if he deny it, the 
Kdzee mull then order the Shafee to bring witnefles to prove his pro- 
perty; for the poflclfion, which is apparent, may be owing to other 
caufes than property; and a thing which is thus doubtful cannot be 
admitted as a proof to the detriment of another. Kadooree alleges 
that the Kdzee, before he applies to the defendant, ought to alk tho 
plaintiff regarding the fituationtif the houfe and its boundaries ; becanfe 
if a man fue for the property of a houfe, it is rcquifite that he dc- 
feribe its lituation and boundaries ; and therefore he mull do the fame 
in claiming his right of Shaffd. When he has done this, the Kazee 
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muft next interrogate him regarding the grounds of his right of Shaffa\ 
for the grounds of Ehaffa are various, and poflibly he may fct forth 
grounds according to his own imagination, which do not, in reality, 
coiiftitute any ground. If he reply that “ he is the Shafee., becaufc 
“ of his hoiil'e being fituated next to that which is the prelent object 
“ of difputc,” his claim (as KhaJ^f obferves) is complete. It is alfo 
mentioned in the Futnvec, that he muft dclcribe the boundaries 
, of the houfe from whence he derives his right to the S/jo^a in 
queftion. 

and the mode If thc Shcifcc, being unable to bring witncfics, require that the* 
ihr purchafcr be put to his oatli, it muft be tendered merely according to 

aminingihc of his [thc pui'chafcr’s] knowledge; (that is, he muft be re- 

quired to fay, “ By God, I know not that the plaintiff is the propri- 
“ etor of the houfe on which he founds his claim of Shaffa;”) becaufe 
his depolition relates to a thing which is in the hands of another, and 
'therefore lie can only fwear as to his own knowledge, and not pofi- 
tively as to thc fad in queftion, namely, jvhether thc houfe be, for 
certnin, the property of thc plaintiff orlTot. — If the purchafer refufe 
Ito fwear, or the Shafee bring evidence, his property is proved in that 
houfe from which he derives his claim of Shajfay and the neighbour- 
hood of that houfe to the one in difpute is alfo proved. The Kdv:,ee 
muft next alk thc purchafer whether he has bought the houfe or n6t? 
ancTif-he deny it, the Kdzee muft order the Shafee to bring witnefles 
to prove the purchafe ; . for the Shaffa cannot be eftablifhed until the 
fale be proved; which muft be done by witnefles. — If thf Shafee can- 
not bring witnefles, the Kdzee muft adminifter an oath to the pur- 
chafer to this effed, that “ he has not purchafed the houfe,” or 
that “ the plaintiff is not entitled to the privilege of Shaffa in the 
“ manner in which he has claimed it;” for here he fwears regarding 
an ad committed by himfelf, and relative to a thing which is in his 
own pofll'ftion ; and therefore it is neceflary that the oath be pofitive 
as to the certainty of thc fad. 


The 
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The Shafcc may litigate his claim of Shaffa a]tho\igh he do not 
produce in court the price ot the ground in dilputc: — but when the 
Kd-zee has decreed to him the privilege of Shal/d, it is ncccflaiy that 
he bring the price. This is the dodrinc of the Zdhir Rawdyet, as 
quoted in the Mabfoot, It is reported, from Alobamned, that the 
K.a%ee ought not to pals the decree until the Zhajee produce the pi icc ; 
(and the fame is alfo cited by Hafan from Hanee/'a-,') hecaule poliibly 
the Shafee may be indigent, and tJie Kdzee mull therefore delay the 
decree, in order tliat the purchafer may not lole his property. — The 
realon aHigned in lupport of the fird: opinion quoted from the Zahir 
Ravjdyct^ is that the price does not become due from the Shafee to the 
purchafer until the Kdzee have pafled his decree ; and as the purchalcr 
is not obliged to furrender up the ground previous to the decree, lo in 
the lame manner the Shafee (as has been mentioned above) is under 
no neceffity of previoully producing the price nor can there be any 
apprehenlion of the purchafer lofing his property, lince he has the 
right of detention, as will more particularly be Ihcwn in the cnluiiig, 
examples. 

When, previous to the Shafee producing the price, the Ahcid? 
has commanded the purchafer to deliver up the ground [to the 
Shafee,'] dill he may retain it in his own hand until the price be 
brought to him. 

If the Shafee delay to pay the price to the purchafer, after the 
Kdzee has ordered him, dill his privilege of Shaffa is not invalidated ; 
for it has become firmly eftablifhed by the litigation and the decree of 
the Kdzee. 

. If the Shafee bring the feller into court whild: the houfe is dill in 
his pofledion, he \fi\Q Shafee^' may commence hiS litigation agalnd 
him, and the feller may retain the houfe in his own pofledion until 
he receive the price from the Shafee, The Kdzee, however, is not 
3 iu 
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in this cafe to hear the evidence until the purchafer alfo appear, as for 
his prefence there is a twofold reafon; for first, the purchafer 
is proprietor of the ground, and the feller the pofl’eflbr ; and as the 
decree of the Kkee muft be againft both, both therefore muft be pre- 
fent. (It is otherwife where the purchafer has obtained poffellion; 
for then there can be no occafion for the prefence of the feller, as he 
has become like a ftranger, having neither the property nor the pof- 
feflion.) Secondly, the fale or bargain which had been concluded 
in favour of the purchafer is to be diflblved by decree ; and it is there- 
fore requifitc that he be prefent, in order that the Kdzee may decree 
the diflblution againft him. 

If an agent on behalf of another purchafe ground, the Shafee muft 
fue the agent. If, however, the agent have delivered over the ground 
to his conftituent, the Shafee muft not inftitute his fuit againft the 
agent, (as he is neither the proprietor nor the pofl'effor,) but againft 
« his conftituent ; for the agent then ftands as the feller, and his con- 
ftituent as the purchafer ; and when (a s h^ been already explained) 
the feller delivers up the ground to the jnirchafer, t\\cShc^ee's fuit is 
againft the latter. 


If the agent of a perfon who is abfent fell ground on account 
of his conftituent, the Shafee may claim his right and obtain the 
ground from the agent, provided it be in his poHeffion. The 
fame rule alfo holds in the cafe of an executor authorized to fell 
lauds. 

If the Kdzee decree in favour of the Shafedy at a time wh?n he 
has not yet feen the property in difputc, he [the Shafee\ has an option 
of infpeilion ; and if any defe£t be afterwards difeovered in it, he has 
an option from defe£t *, and may, if he pleafe, reje£l it, notwilli- 

* Option of InfpeClicn and option from ioftli are fully explained under the bead of Sale. 
See Vgl. II. p. 396, and 406. 

Handing 
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Handing the purchafer fhould have excepted fuch dcfcft from the 
bargain, or, in other words, fliould have exempted the feller fi-om 
refponfibility .for fuch defe<51:; becaufe, as the transfer of property by 
right of Shaffa is the fame as a transfer of property by falc, the Shafee 
has therefore, under both the above circumftances, the power of re- 
jection, in the fame manner as any other purchafer ; and this power 
in the Shafee is not deftroyed by the purchafer having feen the pro- 
. perty, or having fb exempted the feller; for he [the purchafer] was 
not deputed by the Shafee^ and his aCt, of courfe, does not affeCt the 
Shafee i power of rejection. 


SECTION. 


Of Dijjfulei relative to the Price. 


aflci tion of 
the piirclialcr, 
upon o.ith, 
nmil be cre- 
dited i 


If the purchafer and Shafee differ regarding the price, the former in difpntes 
alledging one hundred^ for inftance, and the latter only eighty, and price" die 

neither of them be able to bring any evidence, the alf'ertion of the ‘ 

purchafer muft be credited in preference to that of the Shafee-, becaufe 
here the Shafee alleges a right in the purchafer’s property for a fum 
of one hundred, which^ the purchafer denies; and, according to 
the LAW, the declaration of a defendant, upon oath, muft be cre- 
dited; — neither is the oath of both parties * required in this cafe; for 
the Shafee is plaintift* againft the purchafer, but tlie piirchal'cr is not 
plaintiff againll; l\it Shafee, he being at liberty cither to claim or refign 
the thing in queftion ; and it is a rule that both parties cannot lx- 
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calleil oil to I'wear, uiilefs where both are in fame manner plaintiff, 
or ill lame particular calcs, where it is exprefsly ordained by the law, 
neither of which rcafons exifi; in the prefent inftance. 

If both the purchafer and the Shafee produce evidence, that pro- 
duced by the Shafee muff be credited, according to Haneefa and Mo- 
hammed. — Aboo Toofaf on the contrary, maintains that the evidence 
produced by the purchafer muff be credited ; becaufe it proves a larger 
fum than the other, and it is a general rule that regard is had to the 
evidence which proves the moll; — as where, foriiiftancc, a difference 
arifes regarding the amount of the price betwixt a purchafer and a 
idler, or an agent and his conftituent, or a perfon who buys a thing 
from an infidel enemy, and the original proprietor of the thing; — in 
all whicli, cafes, if both parties bring evidence, the evidence of him 
wlio proves the largeft fum is admitted. — The difference here alluded 
to, betwixt one who buys a thing from an infidel enemy, and the former 
proprietor of the thing, will be better elucidated by the following 
calc. — A Muffulman merchant gbes upon a voyage, arrives in the 
country of the infidels, receives their protedlion, and, whilft he re- 
mains there, purchafes a Have, who had formerly belonged to Zeyd, 
from an infidel, who had carried him away as his plunder; and, on 
the merchant’s return, Zeyd claims his {lave, offering the price which 
the merchant had given to the infidel; but a difference arifing betwixt 
them regarding the amount of the price, both adduce evidence to 
prove the fum they afl'erted; — in which cafe the-*evidence of the 
‘merchant, which goes to prove the largeft fum, is admitted, in pre- 
ference to that of Zeyd. — In fupport of the opinion maintained by Ha.- 
neefa and Mohammed on this point, two arguments may be urged. — 
Fiust, the evidence of the Shafee fubjeds the purchafer to an obliga- 
tion ; whereas the evidence of the purchafer does not fubjed the Shafee 
to any obligation, lince he has it in his oI)tion to take the thing in 
difputc or not ; and the intention of eftablillaing evidence is to impote 
an obligation.- Secondly, if it be poUible, a regard ftiould be paid to the 

evideijcc 
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evidence of both parties; and here it is poflible, for thctc is noabiohitc 
contradiftiou in the allegations of the two parties, fmcc the |)urcbafc r 
may perhaps have twice purchafed the thing; and both pnrchall,. 
thus apparently proved, it remains in the option of the aS'/v//(V to 
for whichever he pleafes; that is tofliy, if the purchallr have bou ,ht 
the thing twice, vi%. once for one thoufind, and another time I >' 
two thoufand, the Shafee has it in his option to take tlie thing li ; 
whichever of thefe prices bethinks proper. — With refpeel; to the ana- 
logy urged hy Aboo 2 oe/iy' betwixt the cafe in quefiion and that of a 
purchaler and a feller ditFcring concerning the amount of the price, it 
cannot be admitted; for if two different tales take place betwixt the 
parties, one immediately after the other, regarding the lame thing, 
the one fale invalidates the other ; and it being thus impotiible to ad- 
mit the allegations and evidence of both paities, that evidence which 
proves the largetl turn mufi: be fuperior ; and the fupci iority is there- 
fore allowed to the evidence of the feller over that of the purchaier, 
becaufc it proves the larged; fum. In the cafe of the S/jq/i-e, on the 
contrary, as the maxim of one fale invalidating the other docs not 
atFeft him, both the tales hold good with refpedl to him; — whence 
if the purchafer chufe to purchafe the liirnc thing twice, the ShjJ're 
has it in his option to take it for cither of the prices, as has been men- 
tioned above. Betides, as an agent is fuppofed to fland in the place 
of a feller, and his conftituent in that of a purchafer, the fune laws 
\vill of courfe hold with refpeiSt to them as arc eftablithed in the cafe 
of a buyer and a feller ; and this is confirmed by a precept quoted from 
Molumtmed, in which it is qxprefsly faid, that “ the jevidence brought 
“ by the conftituent is preferable.” — With refpcdl, alfo, to the ana- 
logy urged [by Aboo Toofaj ] betwixt the cafe in queftion and that of a 
difpute between the purchaler of a flave from an infidel and the 
former mafter of fuch flave, it is entirely unfounded, fince it cannot 
be admitted that the etFcdl of the branch is the fame as that of the roo/, 
as we find it exprelsly declared in the Seyir Knbcer, that the evidence 
adduced by the former mafter of the flave is fuperior. But even ad- 
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mlttlng the above-mentioned propofition, ftill the argument is of no 
weight ; for in the cafe of the merchant two bargains could not be 
made fucceffively without the one of them being invalidated ; whereas 
in the cafe of the Shafee (as we have already obferved) both bargains 
may be cfleftive. 

And alfo his If the feller and purchafer differ regarding the price, and the feller 
"iK^feiUr a[- (^^’ppohog him not yet to have received it) alledge the fmalleft fum, 
lege a inrg- Shafee may take the houfe for the price alledged by the feller, the 
affertion made by him of a fmaller fum being confidered as an abate- 
ment in favour of the purchafer, of which the Shafee is entitled to 
avail himfelf. We thall have occafion in the enfuing fe£lion to ex- 
plain the ground on which this law is founded; and (hall therefore in 
this place allign only one reafon, namely, that the fight given to the 
Shafee over the feller arifes from his own declaration, in faying “ I 
“ have fold it for fuch a price;” and therefore fo long as he has not 
peceived the price, his allegation muft be credited regarding it, — 
whence the Shafee is entitled to take the property at a rate agreeable to 
his aflertion. — If, on the contrary, the feller allcdge the largeft fum, 
both parties mud be required to fwear, and the contrail; of fale is then 
diflblved. If, in this cafe, either of them'refufe to fwear, that price 
is eftablifhed which has been fet forth by the other, and the Shafee is 
confequently entitled to take the houfe for that amount. If, on the 
other hand, both parties fwear, the Kdzee, at the requifition of one 
or both of them, muft difTolve the fale; and the Shafee (whofe right 
is not to be prejudiced by fuch diflblution) may then take the houie for 
the amount alleged by the feller. 

If the feller Ihould have received the price, the Shefee may take 
the houfe for the amount fet forth as the price by the purchafer ; and 
here the allegation of the feller is of no weight or credit, for having 
received the price, the fale, as far as relates to him, is finally con- 
cluded, and he becomes only as a ftrangcr; the dilpute then lying 
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betwixt the purchafer and the Shafee, regarding wliich we have al- 
ready been very explicit in. a former part of this fedioii. 

Ip the Shafee be not apprized of the feller’s having received the Cafc-inwiiich 
price, and the feller Ihould fay “ I have fold the property for one fcn.uii iiiay 
“ thoufand dirms, which I have received,” in this cafe the Shafee is 
entitled to take the property for one thoufand dirms \ for, as the be- 
ginning of the feller’s fpecch, in which he acknowledges the fale, 
creates the Shafee's right of Shaffa, the fubfequent fentence, in which 
he aflerts his having received the price, as tending to extiiiguilh that 
right which he has himfelf created, muft not be admitted. But if the 
feller Ihould fay “ I have fold the ground and received the price,” 
and then fliould add “ which was one thoufand dirms f his evidence 
with refpe^l to the amount of the price cannot be admitted, ‘becaule 
by the prior acknowledgment of his having received the price, be be- 
comes like a Granger, and has no further concern or intereft in the 
matter. 


SECTION. 

Of the Articles in lieu of which the Shafee may take the Shaffa 

. Property. 


If the feller abate a part of the price to the purchafer, the Shafee shafee u 
is entitled to the benefit of fuch abatement; whereas if the feller, 'I; 
after the fale, remit the whole of the price to the purchafer, the Shafr 
is not allowed to avail himfelf of fuch indulgence. The realbn ot purchafrr,'^ 
this diftinftion is, that an abatement of a part is an a6t connec'led 

with, 



Book XXXVIIL 



He is not li- 
able for any 
augmentaticH 
agreed upon 
aher the laic. 


If the price 
confilt of ef- 
fetis^ the*S/’/i 
fee may lake 
it on paying 
the njiiluc ot 
ihofe efi'eds; 
but if it con- 
fid of fimilar. 
he is to pay 
an equal 
quantity of 
the faille; 


^ H A F V 

and referring to, the original bargain or lale; and the Shafee is 
entitled to the benefit of it, becaufe that fum which remains after de> 
during the abatement is the price ; whereas an entire rcmijfion has no 
connexion with the original bargain. In the fame manner alfo,* if the 
feller abate a part of the price, after the Shafee has become feized of 
his Shiijja property, he [the Shafee\ is entitled to the benefit of luch 
abatement, and accordingly receives bacK the amount abated by the 
feller to the purchafer. 


If, on the contrary, the purchafer, after the bargain is concluded, 
agree to an augmentation of the price in favour of the lellcr, the 
She fee is not liable for fuch augmentation ; becaufe his privilege of 
Shaffa is eflablilhed for the price originally fettled ; and if any iubfe- 
quent augmentation were admitted to operate with relpefl to him, it 
would be a lofs to him ; whereas, on the contrary, any fubfequeiit 
abatement is ^beneft. Analogous to this cafe of augmentation is that 
'formerly flated, in which it was remarked, that if a man make a 
purchafe for a certain price, and afterwards renew the purchafe of 
the fame thing, and fettle a large price, the Shafee is not prejudiced 
by fuch augmentation, but is entitled to his Shaffa for the price firft 
agreed upon. 


If a man fell a houfc for a certain quantity of goods or effedls, the 
Shafee is entitled to take it for the value of fuch effedts ; for effe&s are 
amongfl: the things denominated Zooat-al^Keem^ or things which, 
being eftimable, are compenfable by an equivalent in money. — If, on 
the other hand, a man fell a houfe for a compenfation in' wheat, 
' filvcr, or any other article eftimable by meafure or weight, tflfe Shafee 
may take it for an equal quantity of the fame article ; becaufe thefe 
are of the clafs of 'Zooat-al-Imfil^ or things compenfable by an equal 
quantity of the fame fpecies. The reafon of this is that the revealer 

of 
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of the LAW * has eftablifhed in the Shafee a right to take poflefTion of 
the property of the purchafer, on giving him acompcnfation runllar to 
the price which he has paid ; — it is therefore neccflary that a fiinilarity 
betwixt the compenfation and price be obferved as nearly as potiiblc, 
in the fame manner as in cafes of deJlruBlon of property. — (It is to bt* 
obferved that articles which differ very little in their unities, fuch as 
walnuts or eggs, are included under the denomination of Zooat-al- 
Imfil, or things compenfable by an equal quantity of the lame Ipccics. 
If, therefore, a man purchafe ground for walnuts or eggs, the Shajh' 
may give him a compenfation in walnuts or eggs, and is not required 
to pay an equivalent in money.) 

• 

If a man fell a piece of ground for another piece of ground, in this 
cafe, as each piece of ground is the price for which the other is luld, 
the Shafee of each piece is entitled to take it for the value of the otlicr, 
land being of the clafs of Zooht-aUKeemy or things compenfable by an 
equivalent in money. 

If a houfe be fold for a price payable at a diftant period, the Shafee 
may either wait until that period be expired, and then take the houfe 
for the fame price, — or he may take it immediately, on paying the 
price in ready money : but he is not entitled to take it immediately 
and demand a refpite to the period fettled by the purchafer. ZifJ’er 
maintains that the Shafee is entitled to take the houfe immediately, 
and demand a refpite of the payment ; (and fuch alfo is the t)pinlon of 
Shafei\) for the refpite is a* modification of the price, in the lame 
manner as if it were llipulatcd to be paid in coin of an inferior fpecics; 
and as the Shafee is entitled to take the houfe for the price itfclf, he 
is of (U&urfe entitled to take it for the price under its modification. 
The argument adduced by us, in fupport of the former opinion, is that 
a delay or refpite cannot be eftablifhed but by a pofitlve flipulation 

* Meaning, the prophet, who is often termed Shuu, or the Invgivcr. 
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betwixt the parties ; and in the prefent cafe there is not any ftipula- 
tion, either betwixt the Shafee and the feller, or the Shafee and the 
pnrehafer : — nor can the feller’s confenting to a refpite in favour of 
the purcliafer be conftrued into a confent to refpite in favour of the 
Shafee ; for men, as they differ in their circumftances, are more or 
lefs capable of difeharging their debts. — With refpeft, moreover, to 
the arguments ufed in behalf of Ziffer's opinion, it is true that the 
refpite is a modification of the price ; yet the law is not to be bent 
thereby; for the refpite is, in faft, a right of the purchafer; but if it 
were admitted a medification of the price, it would be a right of the 
feller, like the price itfclf ; — this cafe being analogous to where a man 
purchafes a thing for a price payable at a diftant time, and afterwards 
I'clls it again by a taxvkeat fale ; — in which inftance, if no fuch flipu- 
latiou be exprefl'cel, the fccond purchafer is not entitled to a term of 
credit, —and fo here likewife. — If, in the cafe here confidered, the 
land be flill in the pofleflion of the feller, and the Shafee take it and 
pay him the price in ready money, his [the feller’s] claim againft the 
purchaler ceales; for the bargain with refpeft to him is diflblvcd, and 
\\\z Shafee is fubllituted in his . place, as has been already explained. — 
If, on the contrary, the land be in the pofleffion of the purchafer, and 
the Shafee take it from him, flill the feller mufl allow to the purchafer 
the term of credit originally fettled’; bccaufc the bargain betwixt them 
is not difl'olved by the She fee's taking the land, and the cafe is there- 
fore the fame as where a perfon makes a purchafe upon credit, and 
then fells the article for ready money, in which cafe the firft feller is 
not entitled to demand ready money from him. It is, however, law- 
ful for the Shajec to defer taking the land until the term of credit be 
expired : but he mufl make his demand without delay ; for if he 
negledl to make an immediate demand, his right ot Shafa, according 
to Haneefa and Mohammed, becomes null:— contrary to the opinion 
of Ahoo J'nofaf. — The rcafon for the opinion of Haneefa and Mohammed 
upon this head is, that as the Shaffa has exiftence from the time of' 
the- fale, it is thcrt.foic requifite that the claim be made upon the 
7 inflant 
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inftant of the fale being known. The reafon for Abm Toofaf'?, opi- 
nion is that “ the only ufe of the claim is to enable the Shufee to take 
“ the land,” which end cannot be at prejint efFedled, whence he re- 
mains filent ; and as this lilencedoes not argue any rccelfion from his 
right, that is confcquently not invalidated. To this, however, it 
may be replied, that the taking of the land is a matter poftcrior to the 
claim ; and the Sbafee has it, moreover, in his power to take it on the 
inftant, by paying down the price. • 

If a Zimmee purchafe land for wine or pork, and the Shafec be 
alfo a Zimmee, he [the Shafee'\ may take the land for an equal quan- 
tity of fimilar wine, or for the value of the pork ; becaufc a bargain of 
this kind is held valid amongft Zimmees\ and as the right of Sbaffu is 
enjoyed in common by both Mujfulmans and Zimmees, and wine, 
amongft the latter, is held as vinegar amongft the former, and hogs 
as flieep, it follows that, vinegar being included under the denomina- 
tion of Zooat-al-Imfdl, and Iheep under that of Zoodt-al-Kccm, the 
Shafee is at liberty to take the land for an equal quantity of wine, or 
for the value of the pork. If, on the contrary, the Sbafee be a Muf- 
fuhnan, he is to take the land for the value of the whic as well as of 
the pork ; for the giving or receiving of wine amongft MuJJubnaus is 
prohibited by their religion, and it is therefore, with refpe^t to them, 
reckoned alfo amongft the things which are of the denomination of 
Zcodt-al-Keem. — It, on the other hand, there be two tlic one 

a Alujfuhnan and the other a Zimir.ee, the former muft take half of the 
land for half the value of the wine, and the latter the other half, for 
half the quantity of the wine. — If, alfo, the Zimmee Sbafee become a 
Muffulman, as his right is Jtrengt betted, not invalidated, by his conver- 
fion, he is therefore to take his half of the land for half of the value of 
the wine; becaufe, by his embracing the faith, he is incapacitated 
from paying the acftual voine, which then (as it were) becomes non- 
exiftent with refpedt to him ; — in the fame manner as where a perlbn 
makes a purchafe of a houfe for a meafure of green dates, and a Sbafee 
Voi.. III. 4 F afterwards 
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afterwards appears, «t a time when the feafon for green dates is paft, 
in which cafe he muft take the houfe for the value of the dates, — and 
fo likewife in the prefent inftance, as wine is, in effed, non-exiftent 
with refpeft to Mujfuhnans, they being prohibited, by the law, from 
ufing it in any fhape. 


SECTION. 


If the purchafer of ground fubjed to a claim of Shqfa erect build- 
ings or plant trees upon it, and the Kdzee after\^^ds order the ground 
to be delivered to the Shqfee, it in this cafe refts with him [the 
Shafee\ either to take the ground, together with the building or trees, 
paying the value of both, or to oblige the purchafer to remove them. 
Tliis is the doftrine of the Zdhir Rawdyet. It is recorded from Aboo 
Toofaf that the Shafee cannot oblige the purchafer to remove his 
buildings ; but he mull; either take the ground, paying the value of 
the trees or buildings, or relinquilh the whole. This is alfo the opi- 
nion of Shafei. He, however, admits that the Shafee may caufe the 
buildings or the trees to be removed, on indemnifying the purchafer 
in the lofs he may thereby fuftain. In (hort, according to him, the 
Shafee has three things in his option ; for he may either take the land, 
together with the trees and buildings, paying the value of thofe, — or 
he may caufe them to be removed, indemnifying the purchafer,— or, 
laftly, he may relinquilh the whole. In fupport of the opinion of 
Aboo Toofaf -two arguments are urged. First, the purchafer was 
juftifiable iii erefting the buildings, fmee the ground was his own 
property, and it would therefore be unjuft to oblige him to remove 
them ; — in the fame manner as where ground is for a Ihort time tranf- 
ferred by a grant, or by a defective fale, and afterwards taken back, — 
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ill which cafe the granter or the feller has it not in his power to 
oblige the grantee or the purchafer to remove any buildings he may 
have raifed upon the ground whilft it was in his pofl'eflion, — or (in 
cafes of Shaffa) where the purchafer has raifed a crop of grain from the 
ground,— in which cafe the Shafee cannot oblige him to remove it 
until it be fit for reaping.— Secondly, in the prefent cafe one of two 
grievances muft follow ; for either the Shafee mufl fuffer a grievance 
in being obliged to pay an enhanced price for his Shaffa on account of 
the additional value of the buildings, or elfc the purchafer muft fuffer 
a grievance in being compelled to remove them. Now the latter of 
thefe grievances is the heavieft, for it is a lofs without any recom- 
penfe ; whereas the increafe of price paid by the Shafee is not without 
a confideration;—Ji|i where the Shafee either takes the ground, pay- 
ing for the trees aiwTOuildings, or relinquifhes the whole, the greater 
of the two grievances is obviated, and the fmaller one only is induced. 
The reafons urged in behalf of the opinion quoted from the Zahir Ra- 
wayct are, that as the purchafer has planted trees or ereded buildings 
on ground over which the rights of another extend, without firft ob- 
taining the fandtion of that other, they muft be removed, in the fame 
manner as where a perfon who holds ground in pledge builds upon it 
without the permillion of the pledger. — Befides, the right of the 
Shafee is ftronger than that of the purchafer, as being of prior date ; 
whence it is that any adl of the purchafer, even fuch as the felling or 
granting of the ground, may be diflblv'ed. It is otherwife with rc- 
fpeft to a grantee, or a purchafer under an invidid contrad, (accord- 
ing toHaneefa;) becaufc they aft under a permiffion from the pof- 
feflbr of the right; and alfo, becaufe the right of refumption, in cafes 
of gift or invalid purchafe, is but of a weak nature,— whence it dif- 
continues upon the ereftion of buildings. The right of Shaffa^ on the 
contrary, ftlll continues in force ; and therefore the rendering abfo- 
lutely obligatory the value of the trees or buildings, upon the Shafee, 
in cafe of his claiming liis right, would be abfurd ; in the fame manner 
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as holds ill cafes of claim of right * ; — in other words, if a perfon 
purchafe land, and plant or build upon it, and it afterwards prove the 
right of another, the purchafer recovers the price of the land and the 
value of the trees and buildings from the feller, and not from the 
claimant of right ; and in the prefent inftance the Shafee Bands as the 
claimant of right. Analogy would fuggeft that grain alfo Ihould be 
removed from the land ; but, by a more favourable conftrudion of the 
LAW in this particular, it is not to be removed; becaufc the term of 
its continuance is limited and afcertainable ; and as the delay may be 
recompenfed to the Shafee by a rent or hire, it cannot therefore be 
very grievous to him. 

If a Shafee, having obtained poflefhon of-jH^Shaffa land, ered 
buildings, or plant trees upon it, and it aftcrvmds appear that the 
land was wrongfully fold, being the property of another, the Shafee 
recovers the price, — from the feller, where he had taken the land from 
him, — or ixorci.\\ic purchafer, where he had taken it from htm', bccaufe 
it is evident that it was wrongfully taken. He is not, however, en- 
titled to recover from either party the value of his buildings or trees, 
but is at liberty to carry them wherever he pleafes. — It is recorded 
from Aboo Toofaf that the Shafee may alfo recover the value of the 
buildings or trees from the perfon from whom he received the ground ; 
becaufe that perfon, under fuch circumftances, is confidered as the 
feller, and the Shafee as the purchafer ; and it is an cftablilhed rule 
that the purchafer may recover from the feller the value of fuch 
buildings as he has eredled on the ground, if it appear that the ground 
fold to him was not the property of the feller, but of another perfon. 
There is, however, a difference, in this cafe, betwixt a Shafee and 
an ordinary purchafer ; for the latter is decerved by the feller, and is 
empowered by him to take the ground, — whereas the Shafee is not 

• Arab, IJiihBk, meaning, a claim fet up to the fubjeft of a fale. ( Sec Vol. II. p. 503.) 

deceived 



Chap II. 


S H A F F A. 


589 


deceived by the purchafer, nor can he be faid to be empowered by 
him to take the ground, lince the purchafer himfelf is coinpdL’J, the 
Shafee taking poifcfliou of the ground without his conlcnt. 

If a man purchafe a houfe or garden fubjeift to a claim of Sba(f(i, 
and the building (owing to fome imforfcen calamity) be deftroyed, 
or the trees dcc^, it reds in the option of the Shafee either to refigu 
the houfe or garden, or to take it and pay the full price ; becaufc, as 
buildings or trees arc mere appendages of the ground, (whence it is 
that they arc included in the lale of land without any particular men- 
tion being made of them,) no particular part of the price is fet agalnd 
them, — unlefs where they have been wilfully dedroyed by the pnr- 
chafer, in which cafe d is lawful for him [the purchafer] to fell the 
appendages fo dedroyOT, and make a profit by them, cxcliilive of the 
full price of the ground. It is otherwife when one half of the 
around is inundated ; for in fuch cafe the half of the thina itfelf 

O O 

being dedroyed, the Shafee may take the remainder, paying only half, 
the original price. 

If the purchafer wilfully break down the ereidlons, the Shafee 
may either refign his claim, or may take the area of ground for a pro- 
portionable part of the original price ; but he is not entitled to the 
ruins, becaufe they arc become a feparate property, and are no longer 
appendages of the ground ; and the right of Shaffa extends only to the 
ground, and to things fo attached to it as to be appendages. 

If a man purchafe a piece of ground, having date trees upon it 
bearing fruit at the time, the Shafee is entitled to take the fruit, — 
provided particular mention have been made of it in the fale, for 
otherwife it is not comprehended. What is here advanced proceeds 
upon a favourable condrudtion. Analogy would fugged that the 
Shafee is not entitled to take the fruit ; becaufc, as the fruit is a de- 
pendant both of the tree and of the ground, (whence it is not included 

in 
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ill u I^ile of ground unlcfi it be particularly mentioned,) it therefore 
rcfembles the furniture of a houfe. 7'he realbn for a more favourable 
conrtruttion, in this particular, is that the fruit, in confequcncc of 
its connexion with the tree, is a dependant of the land, in the fa,me 
manner as an creation, or any thing inferted in the wall of a houfe, 
iucli as a door, for inftance; and therefore the Shafec is entitled to 
t.ike it. The fime rule alfo holds where the ground is purchafed at a 
time when there is no fruit upon the trees, and the fruit is afterwards 
produced whilll it [the ground] is yet in the purchaler’s pofleffion; — 
in other words, the Shajee is here alfo entitled to take tlie fruit, bc- 
caufe that is a dependant of the original article; in the fame manner 
as in the cafe of a female flave who is fold, — if flie be delivered of a 
child previous to her being given over to the purchafer, ftill the child, 
ns well as its mother, is the property of the purchafer. 

In either of the two preceding cafes, if the purchaler have gathered 
* the fruit, and the Sbafee afterwards come and claim his privilege, he 
is not entitled to the fruit fo gathered ; for it is no longer an appendage 
of the ground. It is faid, in the Mabfoot, that if the purchaler have 
o-athcred any of the fruit, a proportionable abatement Ihould be made 
in the price to the Sbafee. The compiler of the Hednya remarks, that 
this is in the jormer only of the two above-mentioned cafes; for the 
fruit being produced at the time, and being aiflually and exprefsly in- 
cluded in the fale, it is natural to fuppofe that a part of the price was 
crlven in confideration of it; whereas, in the latter cafe, the fruit was 
not produced, and could only be included in the fale as a confequent, 
whence no part of the price could have been fet againft it. 


CHAP. 
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CHAP. III. 

Of the Articles concerning which Shaffa operates. 


The privilege of Shaffa takes place with refpeft to immoveable pro- 
perty, notvvithftandiiig it be incapable of divifion, Inch as a bath, a 
mill, or a private road. Shafe'i maintains that nothing is fubjcfl to 
Shnff'u blit what is capable of being divided ; becaulc (according to liis 
tenets) the end of Shaffa is to obviate the inconveniences attending a 
divhion of property, which does not hold in a property incapable of 
divifion. Our dodrine, however, is grounded on a precept of the 
prophet, who has laid “ Shaffa takes place with regard to all lands 
“ or houfesd' Belides, according to our tenets, the grand principle 
of Shaffa is the conjuadion of property, and its objeft (as we have 
already explained) to prevent the vexation arifing from a dilagrecablc 
neighbour; and this rcafon is of equal force whether the thing be 
divilible or otherwife. 

The privilege of does not extend to houfehold eft'ects or 
Ihipping ; becaufc of a faying ot the prophet, “ Shaffa affdlsonly 
“ houfes and gardens and alfo, becaufe the intention of being 
to prevent the vexation arifing- from a bad neighbour, it is needlefs to 
extend it to property of a moveable nature. 

It is obferved, in the abridgment of Kadooree, that Shaffa does 
not afFeft even a houfe or trees when fold feparately from the ground 

* The term, in the original, fignifies Wr, including every fpecies of water-carriage. 
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on wliich they Hand. This opinion (which is alfo mentioned in the 
Mabfoot^ is approved ; for as buildings and trees arc not of a permanent 
nature, they arc therefore of the clafs of moveables. There is, how- 
ever, ail exception to this in the cafe of the upper Ilory of a houl'c ; 
for it is fuhjcft to Shaffa, — whence the proprietor of the under ftory 
is the Shafee, as is alfo the proprietor of the upper the Shafec of 
the under one, not with handing their entries be by different roads. 

A Mussulman and a Zimmee., being equally affcfled by the prin- 
ciple on which Shaffa is cftablllhed, and equally concerned in its ope- 
rations, are therefore on an equal footing in all cafes regarding the 
piivilegc oi Sbqffa', and for the lame rcafon, a man or a woman, an 
infant or an adult, a juft man or a reprobate, a freeman or a flavc, 
(being cither a Mokdtib or a Mazoon,) are all equal with refped to 
Shaffa. 

» When a man acquires a property in lands for a confideratlon, (in 
the manner, for inftance, of a grafit for a confideratlon,) the privilege 
of Shaffa takes place with refped to it, becaufe it is in the power of 
thtShafee to fulfil the ftipulatioii. 

The privilege of Shaff'a cannot take place relative to a houfe af- 
figned by a man as a dower to his wife, or by a w'oman to her hulhand 
as the condition on which he is to grant her a divorce, or which is 
fettled on a perfon as his hire or reward, or made over in compofition 
for wilful murder, or afiigned over as the ranfbm of a flave; for with 
us it is a rule that Shaffa ftiall not take place unlefs there cxift an ex- 
change of property for property, which is not the cafe in any of thefe 
Inftaiiccs, as the matters to which the houfe is oppofed are not pro- 
perty. Shafei holds Shaffa to take place in all thefe cafes ; becaufc, 
although the matter to which the houfe is oppofed be not property, 
it is neverthclefs capable of eftimation, (according to his tenets,) and 

therefore 
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therefore tlie houfe riiay be taken upon paying the value of the matter 
to which it is oppofed, in the fame manner as in the fale of a property 
for a confideration in goods or etfcdls. It is to be obferved, how ever, 
that this opinion of Shafei obtains only with refped: to a cafe vvlu re a 
part of a houfe is afTigned as a dowei', or made over as a confideration 
for Khoola, a compofition for murder, and lo forth ; for, according 
to his tenets, there is no ShaJJ'a except in cafes of johit property. 

If a man marry a woman w ithout fettling on her any dow'cr, and 
aftcrw'ards fettle on her a houfe as a dower, the privilege of Shaffa 
does not take place, the houfe being here confidcred in tlie fame liglit 
as if it had been fettled on the woman at the time of the marriage. — 
It is otherwnfe w'here a man fells his houfe in order to difeharge his 
wife’s dower either proper or Jiipulated'y bccaufe here cxifls an e.\- 
change of property for property. 

If a man, on his marriage, fettle a houfe upon his wife as her 
dower, and flipulate that flie flaall pay him back, from the price of 
the houfe, one thouland dlrtm, accoiding to Haneefa the privilege 
of docs not take place relative to that houfe; whereas the two 

dilciples hold that it alFcfts a part of the houfe equivalent to one thou- 
land Jirim 

The privilege of Shaffa does not operate relative to a houfe con- 
rerning which there has been a difpute betwixt two men, compro- 
mifed by the defendant (who was the poll'cfior) paying the plaiutilf a 
lum of money, after denying his claim ; for in this calc, tiie compi o- 
mife being made after the denial, the houlc, in the imagination of 
the defendant, ftill belongs to him under his original right of propert}’, 

♦ The reafonings on both fides arc here recited at large; bat arc omitted In the tranf- 
lation, as containing merely a firing of nietaphyfical lubtilties of little or no ufe. 
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and confequently no fale or exchange of property for property can here 
be eftablifhed in regard to him; — and fo likewife if he refufe to anfwer 
to the fuit, and then compromife it with a fum of money, — fince it 
may be fuppofed that he has parted with his money rather than be 
■under the neceffity of taking an oath, even with truth on his fide, or 
of involving himfelf in litigious difputes and broils. If, on the con- 
trary, he confefi the juftnefs of the plaintilF’s claim, and then com- 
promife with a fum of money, the privilege of Shaffa takes place ; 
becaufe as he has here acknowledged the plaintilF’s right to the houfe, 
and retained it afterwards in virtue of a compromife, an exchange 
of property for property is clearly eftablilhcd in this inftance. 


If a defendant compromife a fuit by refigning or making over a 
houfe to the plaintiff, after having either denied his claim or acknow- 
ledged it, or refufed to anfwer it, the right of Shaffa is eftabliflied 
with refpe(5t to the houfe ; becaufe, as the plaintiff here accepts the 
houfe in confideration of what he conceives to be his right, he is 
therefore [in adjudging the right of Shaffa againft him] dealt with 
according to his own conceptions. 

t 

The privilege of Shaffa is not admitted in the cafe of grants, — 
unlefs when the grant is made for a confideration, in which cafe it is, 
in effeft, ultimately a fale. Still, however, the privilege of Sbaffgi 
cannot be admitted, unlefs both parties have obtained poffeffion of the 
property transferred to them by the terms of the grant ; (nor if the 
thing granted on either fide be an indefinite part of any thing;) for a 
grant on condition of a return is ftill a grant in its beginning, as has 
been already explained in treating of gifts. It is further to be'obferved 
that the privilege of Shaffa cannot be admitted, unlefs the return be 
exprefled as a condition on making the grant ; for if it be not fo ex- 
prefled, and the parties give to each other reciprocal prefents, thefe 
prefents on both fides are held as pure grants, although each of them 

having 
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having met vi^ith a requital of his generofity, neither is allowed the 
power of retreating. ^ 

If a man fell his houfe under a condition of option*, the privilege Itcannottake 
of Shaffa cannot take place with refped to that houfe, the power re- fpeato'apro- 
ferved by the feller beins an impediment to the extinction of his right 1“^'^ 

J o A ^ ^ o under a con- 

of property: but when he relinquilhes that power, the impediment duioBof op- 
ceafes, and the privilege of Shaffa takes place, provided the Shafee 
prefer his claim immediately. This is approved. 

If, on the contrary, a man purchafe a houfe under a condition of but it holds 
option, the privilege of Sh^a takes place with rclpeCt to it; for fuch property 
a power referved by the purchafer is held, in the opinion of all the 
learned, to be no impediment to the extinction of the feller’s right of 
property; and the right of Shaffa is founded and refts upon the 
extinction of the feller’s right of property, as has been already c;^- 
plaiued. 

If the Shafee take the houfe during the purchafer’s right of option, and on the 
(namely, three days,) fuch right ccafes, and the fale is completely 
concluded ; for the purchafer, as no longer having the houfe in his purchafer’s 

^ r • • • 1 t_ r./ /' rightof op- 

pofl'eflion, is no longer capable of rejeCtmg it; and Shafee cannot Uonceafes. 

pretend to claim the power of diflblving the bargain, fince that 
power was founded in a condition eftablifhed in favour of the pur- 
chafer only. 

If, whilft one of the parties, either purchafer or feller, has the in a cafe of 
power of diflblving the bargain, the houfe adjoining to the one in p 

queftion be Ibid, he who poflefl'ed fuch power is the Shafee of the ad- feiior of the 


* That is, “ referving to himfelf the power of hereafter dilTolving the fale.” (Sec 
Vol. II. p. 362 to 406. 
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joining houfe. — If it be the feller^ he is the Shafee, becaufe whilft he 
retained the power of dillblving the bargain, his right of property re- 
mained unextinguiftied ; — or, if it be the purchafer^ his claiming the 
Shaffa of the fccond houfe is a proof of his inclination to keep the firfl:, 
and not to avail himfelf of his power of difl’olving the bargain; — hia 
right of property is therefore held to commence from the time of ad- 
juring the bargain ; and in confequence of his right of property in 
the firft houfe, he has the right of Shaffa with refpedt to the fecond. 
It, in this cafe, the Sbafee of the firft houfe fliould afterwards come 
and claim his right, he is entitled to the Shaffa of the firfl: houfe ; — 
but he is not entitled to that of the fecond, becaufe the firfl houfe was 
not his property at the time when the fecond was fold. 

If a man piirchafc a houfe without feeing it, and afterwards, in 
virtue of his privilege of Shaffa, take the adjacent houfe, which hap- 
pens to be fold, flill his power of rejefling the firfl houfe on f eeing it 
does not ceafe ; for as it would not be annulled even by an exprefs re- 
nunciation, it confequcntly is not annulled by an ;r«fl whicli affords 
only a prefumption of renunciation. 

The privilege of cannot take place regarding a houfe tranf- 
ferred by an invalid fale, either before or after the purchalcr obtaining 
pofleffion of it ; for, before the purchafer obfains pofleffion, the houfe 
belongs as ufual to the feller, and his right of property is not extin- 
guifhed ; and after he has obtained poffeflion there is flill a probability 
that the bargain may be diflblved, fince the law admits the diflblution 
of a fale, in a cafe of invalidity, in order to obviate fuch invalidity, an 
efl'edl which could not be produced if the privilege of Shaffa were 
allowed. If, however, the purc'ftafer put an end to the poffibillty of 
the diflblution by any particular a£t, fuch as by erecting buildings 
on the ground, or the like, the privilege of Shaffa may take place, 
fiiKc the impediment then no longer exifls. 


If 
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If the houfe adjacent to one which has been transftrrcd by an in- The ftlUrof 
valid lale be fold whilft the one fo transferred is ftill iti the poifeflion of 
the feller, he [the feller] is the Shafee of the adjacciH houfe, becaufc 'j- 

of the continuance of his right in the other. the adj.uciit 

property, 

If the feller have delivered over the firft houfe, previous to the y"vl he de- 
Kdzee decreeing to him the Shaffa of the adjacent one, the purchalcr, peny loKi to 
becaule of the property he has acquired in obtaining poflellion of the 
firO: houfe, is the Shafee of'thc fecond. It is otherwife where the feller ihcog'''. 
delivers over the firfl: houfe after the Kdzee has decreed to him the 
Sheifa of tlie fecond ; for in this cafe his right of Shajd is not inva- 
lidated ; becaufe, after the decree of the Kdzee has paffed, it is no 
longer neceflary that he preferve his right of property in that houtc 
from which he derived his right of Shaffa. 

If the feller take back the firft houfe, previous to the Kd ZC6 dc* which', how- 
creeing the Shaffa to the purchafer, his [the purchafer’sj right of Sbaffd 
becomes null; becaufc his right of property in that houfe from which errefuming 
he derived it has ceafed previous to its being granted him by a decree 
of the Kdzee. If, on the contrary, the feller do not take back the firft 
houfe until after the Kdzee has decreed the Shaffa of the fecond to the 
purchafer, his [the purchafer’s] right of Shaffa is not invalidated ; 
becaufe, at the time it was decreed, the houfe from which it was de- 
rived was his property ; and (as we have already obferved) after the 
decree of the KAzee has paffed it is no longer neceHary that he pre- 
ferve his right of property In that houfe from which he derived his 
right of Shaffa. 

If two or more partners divide the ground in which they have ^ nglit of 
hitherto held a joint property, the privilege Shaffa cannot be claimed 
by any neighbour ; becaufe, although the divifion of joint property bear partners 
the charatfteriftic of an exchange, yet it allb bears the charatftcriftic of of 

a feparation, namely, a feparStion of the rights of one perfon from 

thofc 



59* 


H A F F 


Book XXXVIII. 

thofe of others, a thing which may be done by compulfion, fince any 
5 one of the partners may caufe it to be-efFedted by an application to the 
Kdaee, notwithllanding it be contrary to the inclination of the others. 
It is not therefore a pure exchange, which admits of no compulfion, 
but muft be accomplilhed by the concurrence of both parties ; and the 
privilege of S/jaffa is admitted by the law to operate only in cafes of 
a pure exchange. 

Therlghtonce If a man purchafe a houfe, and the Shafee rtlinquilh his privilege, 
cannor^'er ^nd the purclufer afterwards rcjcdl it in virtue of an option of infpec- 
^ condition of option, or by a decree of the magiftrate in virtue 
of an option from dcfcdl, the SAa/ee is not entitled to claim his privi- 
lege, whether the man had ever taken pofleflion of the houfe or not ; 
and fo likewife, if the man, before taking polTeffion, rejedt the houfe 
on difeovering a blemlfh, without a decree of the Kdzee\ for as, under 
all thofe circuraftances, the rejedtion is a diffolution of the bargain, 
the houfe reverts to its original proprietor ; and the privilege of Shaffa 
is not efiablilhed but on the notification of a new fale. If, on the 
contrary, the purchafer rejedl the houfe on difeovering a blemilh in it, 
after having taken pofleflion without a decree of the Kdzee, — or, if the 
feller and purchafer agree to diflblvc the contradt, — the privilege of 
Shaff'a is eftablilhed to the Shafee ; becaufe in thofe inftances the re- 
jedlion or difl'olution is a breaking off with relpedl to the feller and pur- 
chafer, inafmuch as they are their own mailers, and moreover will and 
intend a breaking off : — yet with refpcdl to others it is not a breaking off^ 
but is rather, in effedt, a new fale, fince the charadteriftic of fale, 
namely, an exchange of property for property with the mutual confent of 
the parties, exifts in it ; and as the Shafee is another, it is therefore a 
fale with refpcdl to him, whence his right of Shaffa mull be 
admitted. 


CHAP. 
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CHAP. IV. 

Of Circumftances which invalidate the Right of Shajfa, 

If the Shafee omit to procure evidence of his having claimed his 
Shaffa on being informed of the fale, notwithftanding his ability fo to 
do, his right of Shaffa is void, becaufe of his negleding to claim it. — 
In the fame manner alio, if he prefer the Ta/h Mawffibat, or imnediate 
claim, and omit the *Talb IJh-hdd wa 'Takreer^ notwithftanding his 
ability to make it, his right of Shaffa is void, as has been already 
explained. 

•I 

If the Shafee agree to compound his privilege of Shaffa for a com- 
penfation, he thereby invalidates his right, and is not entitled to the 
compenfation ; for he has no eftablifhed right or property in the place 
in difpute, but merely a power of inlifting on becoming the proprietor 
in cxclufion of the purchafer ; and as, therefore, a renunciation of 
Shaffa (underftood in renouncing all right to difturb the proprietor in 
the enjoyment of the property) is not a fubjeft of exchange, it follows 
that no confideration can be demanded for it. As, moreover, the rc- 
linquilhment of the right could not lawfully be fufpended even upon a 
valid condition, that isi a condition proper to it, (fuch as a ftipula- 
tion of giving up fomething in return which is not property,) it fol- 
lows that it cannot be lawfully fufpended upon an ;»valid condition, 
or condition not proper to it, (fuch as a condition of giving up pro- 
perty in return for a mere rights which is not property,) a fortwri. 
The condition of a return is therefore null, and the relinquilhment 
of the right remains valid without a return and the cafe of a perfon 
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fcHmg his right of Shaffa is fubjeft to the fame rule. — It is other- 
wife in a cafe of compofition for retaliation; becaufc retaliation is a 
right eftablilhcd againft the perfon of the murderer in behalf of the 

reprefen tati VC of the murdered, who is the avenger of his blood. It 

is alfo otherwife with rcfpeifl: to a confideration received for manu- 
milfion or divorce ; becanfe that is a confideration for a right of pro- 
perty eltabliflied in the Jubjedl of the manumiffion or divorce. — Ana- 
logous to the cafe ot rellnquilhment of Shaffa for a compenfation by 
compofition is that where a man fays to his wife, being under an op- 
tion of divorce, “ Chufe me^ for one thoufand dirms," or where an 
impotent perlim tells his wife that “ if Ihe will relinquilh her right 
“ of dilfolving the marriage he will give her one thoufand 
for if, in either of thefc cafes, the wife accept the propofal, fhe for- 
feits the power Ihe poflefled, and the hulband cannot be compelled to 
pay the compenfition. — Bail for the perfon, alfo, (commonly termed 
Hdzir Zdminee,) bears a refcmblance to Shaffa in this particular ; for 
*if a perfon who is bail for the appearance of a debtor apply to the cre- 
ditor and prevail upon him to compromile with him, by relinquilhing 
his claim on him as fecurity, for a certain compenfation, the furety is 
in this cafe releafed from his engagement, and at the lame time is not 
liable for the compenfation. — This is one tradition. According to 
another tradition, the furety can neither be made liable for the com- 
penl'ation, nor yet releafed from his engagement of bail. Some, alfo, 
contend that this lall is the cafe witlj al'pccl to Shaffa, whilll; others 
maintain that thg rule applies to bail only. 

If the Shafee die, his right of Shaffa becomes extin£l. Shafei 
maintains that the right of Shffa is hereditary. — The compiler of the 
Heddya remarks that this difference of opinion obtains only where the 
Shajee dies after the lale, but previous to the Kuzee decreeing him the 
Shaffa", for if he die after the Kdzee has decreed his Shaffa, without 
having paid the price, or obtained poflelfion of the property fold, his 
right devolves to his hens, who become liable for the price. The 

argument 
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argument of our doftors upon the point in which they differ from 
Shafei is, that the death of the Shafee extinguished his right in the 
property from which he derived his privilege of Shaffa\ and the pro- 
perty did not devolve to his heirs until- after the falc. Befidcs, it is 
an exprels condition of Shaffa, that a man be firmly pofleffed of the 
property from which he derives his right of Shaffa at the time when 
the fubjedl of it is fold, a condition which does not hold on the part 
of the heirs. It is, moreover, a condition that the property of the 
Shafee remain firm until the decree of the Kdzee be pafl'ed ; and as this 
does not hold on the part of the deceafed Shafee, the Shaffa is there- 
fore not eftabliflied with refpe£l to any one of his defeeudants, becaufe 
of the failure of its conditions. 

If the purchafer die, yet the right of Shaffa is not extinguilhed, 
for the Shafee who is entitled to it ftill exifts, and no alteration has 
taken place in the reafons or grounds of his right. The houfc, there- 
fore, is not to be fold for the payment of the purchafer’s debts, or diT- 
poled of according to his teftament ; and if the Kdzee or executor fell 
it in order to difeharge the debts of the eftate, or if the purchafer have 
bequeathed it, the Shafee may render any of thefe tranfa(flions void, 
and may take the houfe; for the right of the Shafee is antecedent, — 
whence he has the power of annulling the purchafer’s adls with reipe^l 
to the property, even during his lifetime. 

• 

If the Shafee, previous to the decree of the Kdzee, fell the houfe 
from which he derives his right of Shaffa, the reafons or grounds of 
his' right being thereby extinguilhed, the right itfelf is invalidated, 
not with ftanding he be ignorant of the fale of the houfe to which it 
related; — in the fame manner as where a man relinquiflies his Shaffa 
without being informed of the fale, or acquits a perfon of a debt vvitli- 
out knowing the amount ; in the firft of which cafes the right of 
Shaffa is invalidated, and in the fecond the debtor is acquitted. It is 
otherwife where the Shafee feHs his houfe upon a condition of option ; 
VoL. HI. 4 H ' for 
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for as, whilft a power of option remains in the feller, his property is 
not totally extinguidied, it follows that the ground of Shaja (namely, 
a conjun£lion of property) {till continues. 

or by his aft- If the Shafee aft as agent of the feller, and fell the houfe on his 
jofthHUlcr. behalf, his right oi Shaffu is thereby invalidated; — whereas if he aft 
as agent for the purchafer, and purchafe the houfe on his behalf, his 
right of Shaffa is not invalidated. In Ihort, it is a rule, that if a per- 
ion, as agent for another, fell the land, &c. of that other, the right 
of Sbaffa in both is thereby invalidated ; whereas^ if an agent (fuch as 
a manager, fur inftance) pt4rchaf\M\it, or fo forth, the right of both 
continues unaffefted ; for the former, if he were afterwards to contefl' 
his right, muft in ib doing labour to annul the fale which was com- 
pleted by him,— whereas the latter, in fo doing, does not annul- the 
' purchafe made by him, the taking of a property in virtue of Shaffu 

being itfelf a fort of purchafe. In the fame manner alfo, if the Shafee 
beeome Zdrnin be' I DIrf or bail for w/jat may happen *, by engaging 
to be refponfible to the purchafer for the amount of the price in cafe 
the houfe fhould afterwards prove the right of another perfon, hia 
right of Shaffa is thereby invalidated. So alio, if a man. fell a houfcj 
ftipulating the option of a third perfon, meaning the Shafee, and he 
[the Shafee] confirm the fale, he thereby forfeits his right of Shaffa-, 
whereas, if a man purchaje a houfe, flipulating the option of a third- 
perfon, who is the Shafee, and he [the Shajee] confirm the purchafe, 
his right of Shaffa is not invalidated. 

* , 

He may re. Ip intelligence be brought to the Shffeei of the houlc which is the 
SgTt Sere fubjeft of his right being fold for one thoufand dirms, and he relinquifh- 
bis right of Shafa, and afterwards learn that the houfe was fold for a 
upon mifin- price, his refignation.is not binding, and' he may ftill afl'ert his 
loncerJong l ight of Shaffa *, for it was the dearnefs.of the price which induqed 

the fnce, 

^ For an explanation of this phrafe fee Vol. IL p. 397* 

him 
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him to refign ; but upon the diminution of the price becoming known, 
the reafon of his refignation no longer exifts, and it is confequently 
void. In the fame manner alfo, if news be brought that the houfc is 
fold for one thoufand dirmsy and the Sh&fee afterwards learn that it 
was fold for a quantity of wheat or barley equivalent to one thoufand 
dinnsy or even more, his refignation is void, and he may ftill take his 
Shaffa ; becaufe it is to be fuppofed that his reafon for refigning it was 
his inability to furnilh the amount of the price in that fpecies (namely, 
dirms) for which he firft heard the houfe was fold ; but upon his un- 
derftanding that it was fold for wheat or barley, it is probable that he 
may be able to furnifh the quantity, fince it frequently happens that 
men who are unable to pay one thoufand dirms are capable of furnilh- 
ing an equivalent, or even more than an equivalent, in barley or 
wheat. This rule alfo holds regarding every other article fold by 
■weight or meafure, or which differs fo little in its fpecies that it may 
be fold by number y (fuch as eggs or walnutSy) in the fame manner as 
with refped to barley or wheat. It is otherwife with refpcfl to goods 
or effe£is\ for if the Bhafeey hearing that the houfe is fold for one 
thoufand dirmsy refign his right, and afterwards learn that it was fold 
for goods equal in value to one thoufand dirmSy or more, his refigna- 
tion is neverthelefs binding, and he is not entitled to his S/jaffhy be- 
caufe he would in this cafe be liable for the price of the goods, which 
confifts of dirms and deenars. — So likewife, his refignation is binding 
if he afterwards learn that the houfe was fold for a certain number of 
deenars equivalent to one thoufand dirms y dr more. ■ 

Ip the Shafee be firft informed that a particular perfon is the pur- or /*r- 
chafer, and thereupon refign his ^haffoy and he afterwards learn tliat 
the purchafer was another perfon, he is ftill entitled to his Shaffa, 
becaufe a man might not wilh to have one perfon for his neighbour, 
although he may very readily chufe to have another. In the lame 
manner alfo, if he afterwards learn that tm perfons are the pur- 

4 H 2 chafers, 
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chafers, (viz. the one whofe name he heard of, and another,) 
he is entitled to take his Shaffa from the one in whofe favour he had 
not refigned it. 

or where he jp ucws be brought to the Sh^ie that one half of the houfe is fold, 
infurmedcott-. and hc rcfign his right, , and it. afterwerds appear that the luhok was 
anide^ibld^ fold, he muft ftill in fuch cafe claim his Shaffcij fince it is to be fup- 
pofcd that he at firft refigned his right in order to avoid the inconve- 
nience of a partner, Whereas if the whole be fold there is ho occa- 
fion for his being fubjeft to any fuch inconvenience. If, on the 
contrary, the cafe be rcverfcd, that is to fay, "if he firft learn that 
\hc whole, and afterwards that only the haf fold, he is iiQt (ac- 
cording to the Zdhir Rawdyet) entitled to claim his Shaffa^ bccaufe 
his refignation of the whole comprehended his refignation of a part. 


SECTION. 

Device by WHERE a man fells the whole of his houfe, excepting only the 
which the breadth of one yard extentKng along the houfe of the Shafee, he [the 
maJbIS Shafce'\ is not in this <iafe entitled to claim his privilege, becaufe of his 
neighbourhood being thus cut off. This is a device by which the 
S,h*afee may be difappointed of his right ; and it is ftill the fame, if the 
feller grant the intervening part of his houfe as a free gift to the pur- 
chafer, and put him in poffelTion of it. 

f 

Cafe of a If a man purSiafe, firft, a Jhare of a houfe, fuch as a third pr i 

houfe pur- fourth and afterwards the^emaindcr,— the neighbour has the privilege 

chafed m r 
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of SBaffa over that (hare which was ftrjl bought, but not over that 
which was laji bought ; for although, as being a neighbour, he is en- 
titled to that privilege over both, ftill the purchaier has a fuperior 
right to the Shaffa of the reinalnder of the houfe, as being a pmtner 
therein, the right of ^partner fuperfeding tliat of a neighbour, as has 
been already explained. If, therefore, a man wifli to difappoint a 
neighbour of his right of Shaffa, he may do it by firft purchafing a 
part of the houfe, for the price he means to give for the whole, ex- 
cepting only a fingle dinn, which he may afterwards give as the price 
of the remainder. 


If a man purebafe-a houfe for a certain price, and afterwards, in 
lieu of tlrat price, give a yamma, or ^own, to the iclicr, the Shafee 
muft take flic houfe for the pt ice ff ll Jellied, and not tor the value of 
the gown; foi the exchanging of the price for the gown was a diftimn: 
and feparate bargain; and the price which \X\o Shafee is to pay is on 
account of the bouje, not on account of the go^vn. The compiler of 
the Heddya remarks that this alio is a device, by which the right of 
Shaffa, either in a partner or a neighbour, may be eluded; as the 
houfe may be fold for a price equal to twice its value, and then, in 
lieu of that price, a gown may be given to the lellcr equal to the real 
value of the houfe. Such an evaiion, however, may be produdivc 
of lofs to the feller in cafe the houfe fliould afterwards prove to have 
been the right of another ; for then the purchafer of the houfe is en- 
titled to receive back, from the purchafer of the gown, (that is, the 
feller of the houfe) the whole price of the houfe, which was much 
more than adequate to its value, the bargain regarding the gown re- 
maining undiflblved. There is, indeed^ one mode by which the 
feller may avoid the rilk of fuch a lofs ; and tlaat is, by purchafing, 
in lieu of the number of dirms for which the houfe was fold, a quan- 
tity of deenars', — for, as this is a Sirf fale, it foll<*vs that, upon the 
right of another appearing to the hoqfe, the agreement becomes null, 
as mutual feizin, which is a co«idition of Sirf fale, docs not here 
8 ^ cxift; 
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exift ; becaufe as it here appears that the feller was not entitled to the 
price of the houfc in lieu of which he purchafed or accepted deenars^ 
heis obliged to reftore the deenars^ but nothing more. 

A DEVICE, as above deferibed, for eluding the privilege of Shaffd^ 
is not abominated by Moo Toofaf. According to Mohammed, how- 
ever, it is abominable; becaufe (as he argues) the privilege oiShaffa 
is inftituted folely with a view to prevent the inconvenience which 
might otherwife enfue to the Shafee ; but if devices are admitted to 
elude and fet at nought his privilege, the inconveniences which may 
enfue will not be prevented, and the end of the inftitution will be 
defeated. The argument of Moo Toofaf is, lhat as the above devices 
prevent the right of 5^64^ from everheing eftablilhed, the inconve- 
meneeSithat may accrue to the Shefee ought not to be conlidwed. 


SECTION. 

MlSCELLAttEOUS CASES. 

The ^haftt fivc perfons purchalfe a houfe from one man, the Shafee may 

ftare^rom* proportion of any one of them. If, on the contrary, one 

oneoffeveral man purchafe a houfe from five perfons, the Shafee may cither take or 
(uVifthere relinquifh the whole, but is not entitled to take any particular fhare 
proportion. The difference between thefe two cafes is that if, in 
oniyone/«r- the latter inftancc, the were allowed to claim apart, it would 

muft uke'or occafion a diferimination in the bargain to the purchafer, and be pro- 
dudlive of very great inconvenience to him; whereas, in the former 
inflance, the Shafee \xka^ merely the fubftitute of one of the five pur- 
chafers, no diferimination in the bargain is occafioned. There is no 

differenep 
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difference in the law in either of thefe cafes, whether, in making the 
purchafe,, a certain proportion of the price had been fet againft each 
proportion of the houfe, — or whether one price had been in general 
terms, agreed upon for the whole ; for thc*law is grounded only upon 
the difcrimination in the bargain. Neither is there any difference 
whether the Shafee take his right before the purchafer has obtained 
poffeffion,, or delay it until after. — This is approved. It muft, how- 
ever, be obferved, that if one of the purchafers have not obtained 
polfeflioa, although he have paid liis proportion of the price, the Shafee 
is not entitled to take his fhare of the houfe until the reft of the pur- 
chafers have allb paid their refpe^tive proportions of the price; for 
otherwife, a part of ‘■he houfe being in the pofl’eftion of the Shafee, 
and a part ftlh remaining in that of the feller, it is to 1x2 apprehended 
that the feller might fufter vexation, from having a bad neighbour. In 
Ihorc, the Shafee here ftands in the room of one of the purchafers ; 
and one of the purchafers, on paying his proportion of the price, may 
not take pofl'eflion of his fhare until the reft [of the purchafers] have " 
alfo paid their proportion. It is otherwife after poflcflion; for in that 
cafe the Shafee may afl'ert his privilege, as the pofleffion of the feller 
is then deftroyed. 

If a man purchafe one half of a houfe, and afterwards the feller in cafe of the 
and purchafer make the partition betwixt themfelves, the Shafee may 
cither take or relinquifh that half which fell to the lot of the pur- 
chafer,, on which ever fide it happens to be fituated : but he cannot take the pur- 
objedl to the partition, and infift upon a new one ; for a Shafee is not 
entitled to difturb the poffeflion of the feller ; and as partition is an aft 
of invefliture, he is therefore not entitled to difturb the partition alfo. 

This is related as the opinion of Aboo Yoofqf. It is recorded from Ha- 
neefa, that the Shefee is not authorized to take the half in queftion, 
uiftefs it happen, to be on that fide next to the houfe from which he 
derives his right ; for if the purchafer’s lot fall in the other part of the 
houfe,. he [the Shafee\ is not the neighbour. 


If 
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, If one of two partners in a houfe fell his fliarc, and afterwards the 
purchafel and the remaining partner make the partition together, the 
Shqfie iriay objeifl; to fuch partition, and infill: upon a new one; be- 
caule, as no fale took place betwixt the purchafer and the remaining 
partner, this partition is not, flridtly fpeaking, zn of mveftiturey 
but merely an exercife of right of property; and confequently, the 
Shafee is entitled to annul it, in the fame manner as he may annul any 
other a£l of property, done by the purchafer, fuch as faky or gift. 

If a mail, being poflTefled of a Mazoon [licenced] flave, involved 
in debt, fell his houfe, that (lave may be the Shafee of it. And in 
the func manner alfo, if fuch a flave (ell a Unufe, his mafter may be 
the Shafee of it ; for the a£t of taking a property by privilege oiShaJfa 
ftands as a purchafe\ and purchafe and fale is admitted betwixt them 
as being attended with advantage, fince it is here confidered to be oii 
behalf of the creditors. It is otherwife where the flave is not involved 
in debt; for then, if he fell a houfe, it is on account of his mafter; 
and the man on whofc account the houfe is fold cannot be the Shefee. 

If a father or guardian refign the right of Shaffa belonging to their 
infant ward, fuch refignation is lawful, according to Aboo Yoofaf and 
Haneefa. Mohammed and Ziffer fay that it is not lawful; and that, 
the right of the infant Shafee being ftill extant, he is entitled to claim 
it as foon as he attains maturity. The learned in the law obferve that 
there is the fame difFepence of opinion in the cafe of a father or guar- 
dian omitting to make the claim of Shaffa On being apprifed of the fale 
of the houfe; — or of an agent refigning the claim before the tribunal 
of the Kdzee. The arguments ufed by Mohammed and Ziffer are two- 
fold.' — First, it is alleged that, the right of Shaffa being firmly efta- 
blilhed in the infant, the father or guardian have not the power of an- 
nulling it,‘ any more than of annulling his right to a fine of blood or 
retaliation. — Secondly, their authority over the affairs of the infant 
is vefted in them in order that they may prevent hina from fufferlng 

any 
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any injury; and if they were to annul his right of Sbaff'u, they \X'oiiIcl 
occajion an injury inftead of preventing one. The arguments, on the 
other hand, in fupgort of the doctrine of Aboo Toofaf and Haneefa arc 
likewife twofold. — F irst, the taking by privilege of Shaffa is virtu- 
ally traffic, lince it Hands as pur chafe \ and the father or guardian may 
therefore rejeft it, in the fame manner as a thing offered for fale. — 
Secondly, the taking by privilege of Shaffa is an adt of a doubtful 
tendency, as it may cither be produ£five of lofs or of gain : the re- 
linquifhing of it may therefore be fometimes the mofi: for the minor’s 
benefit, inafmuch as the price of the houfe will Hill remain his pro- 
perty; and as the power of a father or guardian is granted them with 
a view to the benefit of the infant, they ought confequently to have 
the power ot rcjcilion. 

The filehce of the father or guardian, or their omitting to claim, 
the Shaffa, being confidered as a rejeSlion, annuls the right. It is to 
be obferved that the difference of opinion above mentioned obtains oidy 
in cafes where the houfe in the neighlxnirhood of the infant is li)ld for 
a price nearly adequate to its value : but that where the houfe is fold for 
rwo/T than its value, beyond what appraifers would rate it at, and which 
it would be moft advifeable to avoid, lome fay that the rollgnation of 
the father and guardian is admitted to be lawful by all authorities, as 
pvLvcXy advantageous •, whilff others, on the contrary, maintain 
that, according to all, it is not lawful ; for as the father and guardian aie 
not empowered, in fuch a cafe, to take the Shaffa, fo alfo they arc 
not empowered to rejefi it, but are as Jlrangcrs ; and the right of the 
infant Hill continues to exift. 

If a houfe in the neighbourhood of an infant be fidd for a price 
much inferior to its value, it is recorded as an opinion ofjianeefa that 
in fuch cafe the refignation of a father or guardian is invalid. 
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ERRATA ill the THIRD VOI.UME. 

Page 12, (in the note,) rc-emption, r. j)rc-cniptioii. 

line 6, for “ ill cafe of the S'jify' r. “ in tlie cafe of Sif'* 
33, — — 26, — mean, ?. means. 

36, — ■— * 12, — dc no'jCy r. dc novo, 

63, — — 6, — lukhal'f r. 'Tuhuhf, 

yo, 21, every, r. any. 

133, 30, — has, ?. his. 

178, 25 and 20, for r. Shafa. 

183, 15 to 29, for Shafn^ r. Shafn. 

4o3’ ’ 18, for “ io jil'.ewifu,” r, “ wid to likiovlfc ” 

.t' 8 , (title,) • — 
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